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“ Domestic violence 
remains of particular 
concern in today’s 
European societies.” 

EUROPEAN COURT OF HUMAN RIGHTS 
Rohlena v Czech Republic [GC]  
App no 59552/08 (ECHR, 2015) [ 71].





Introduction

Domestic violence is a serious human rights violation. It is frequently 
not an isolated episode of physical, psychological or sexual abuse, but 
a series of systemic human rights violations committed by a family 

member or an intimate partner, with the aim to establish power and control 
over the victim. 

Worldwide, almost one third (30%) of all women who have been in a relation-
ship have experienced physical and/or sexual violence by their intimate part-
ner.1 Globally, as many as 38% of all murders of women are committed by inti-
mate partners.2 Moreover, studies have revealed the trauma that witnessing 
violence in the home causes in children.3

Thus, in Opuz v Turkey,4 a landmark case in the domestic violence juris-
prudence of the European Court of Human Rights (ECtHR) and central to 
this handbook, over a period of 12 years, the applicant’s husband repeatedly 
threatened to kill the applicant and her mother (at times also the applicant’s 
children), committed beatings sufficient to endanger life, attacked with a 
knife (including seven knife injuries on one occasion), drove a car into the 
applicant and her mother, and ended up shooting and killing the applicant’s 
mother. The ECtHR found a violation of article 2 (right to life), article 3 (tor-
ture) and article 14 (discrimination). This preventable tragedy is explanatory 
of the seriousness of the element of the failure of the state to protect victims 
of domestic violence.5

However, domestic violence is still perceived as a private matter both by 
States, societies and many times by victims themselves. Intervention at the 
national level is frequently found wanting, leaving victims unprotected and 

1	 World	Health	Organization. Global and regional estimates of violence against women: prevalence 
and health effects of intimate partner violence and non-partner sexual violence. World Health 
Organization, 2013, p. 2.

2 Ibid.
3 PACE Recommendation 1905 (2010) on Children who witness domestic violence [2.2].
4 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009).
5 Bonita Meyersfeld, Domestic violence and international law (Hart Publishing 2010), 136-137.
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vulnerable. Due to inefficient national institutions, the ECtHR is still regard-
ed by domestic violence practitioners, especially in developing democracies, 
members of the Council of Europe, as a hope of ultimate justice for victims. 
For example, the Eremia6 case came as an awakening call for the authorities 
in the Republic of Moldova to improve intervention in this area. Positive ob-
ligations open the gates of State responsibility under the European Conven-
tion on Human Rights (ECHR) and are an “undertheorized” field of law.7 

The ECtHR constantly reminds member states of the Council of Europe that 
under the ECHR, they have an obligation not only to pass laws, but also to 
effectively enforce them in order to respect the rights provided for in the Con-
vention, because of ‘...the particular vulnerability of the victims of domestic 
violence and the need for active State involvement in their protection...’.8

This handbook was developed as an additional training material to be used 
during capacity building of justice sector practitioners. It is a joint effort of 
the authors to provide the practitioners with a clear view on the theoretical 
and practical application by the ECtHR of the positive obligations in the en-
tire specter of domestic violence caselaw based on the results of a comprehen-
sive research conducted for an LLM thesis, updated with new information 
and caselaw in 2019. The handbook also zooms in on the ECtHR cases in this 
area against the Republic of Moldova and culminates with a series of hands-
on recommendations for practitioners aimed to improve access to justice for 
victims of domestic violence in Moldova. Most of the recommendations are 
based on findings related to violations reported during the monitoring of 
court proceedings in cases of domestic violence, sexual violence and traffick-
ing in human beings,9 but also on the Council of Europe’s practical guidelines 
aimed to increase access to justice for victims of domestic violence. 

This handbook invites the practitioners on a journey to explore how the con-
cept of positive obligations is used by the ECtHR to positively influence the 
practice of states regarding the prevention of domestic violence, the prosecu-
tion of perpetrators and the protection of victims, through a binding interna-
tional judicial decision. 

6 Eremia and Others v Moldova App no 3564/11 (ECHR, 28 May 2013).
7 Laurens Lavrysen, Human Rights in a positive state: rethinking the relationship between positive 

and negative obligations under the European Convention on Human Rights, (Cambridge, In-
tersentia 2016) 15.

8 X and Y v The Netherlands, App no 8978 (28 March 1985); Bevacqua v Bulgaria, App no 71127/01 
(12 June 2008). To date, all citations are made according to the OSCOLA system of referencing and 
citation of case law.

9 Report on monitoring of court proceedings in cases of domestic violence, sexual violence and 
trafficking	in	human	beings,	developed	by	the	Women’s	Law	Center	in	2018	with	support	from	the	
Criminal Justice and Law Enforcement Section of the U.S. Embassy in Moldova. 
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The guiding questions used to explore the positive obligations in the cluster 
of domestic violence cases are as follows: 

- How does the Court apply the proportionality test in balancing the in-
terests of the victim of domestic violence with the interests of society 
and/or the conflicting interests of the perpetrator?

- How does the Court reason in evaluating the knowledge and proximi-
ty in domestic violence cases? 

- To what degree is the Court ready to afford a wider margin of appre-
ciation in domestic violence cases? What influences the outcome in 
such cases? 

- How does the Court evaluate if the positive obligation in domestic vio-
lence cases imposes an impossible burden on authorities?

- How does the scope of the positive obligation vary depending on the 
specifics of the situation and under the specific rights of the Conven-
tion? 

Chapter one of the handbook explains the definition, scope and core princi-
ples interwoven into the concept of positive obligations. The second part of 
the chapter touches on diverse typologies, with a focus on the working typol-
ogies and main tests and determinants of positive obligations. The readers 
of this manual should know that this chapter includes a brief overview of the 
theory of positive obligations. The following two chapters refer primarily 
to the practical aspects of these obligations in ECtHR caselaw and national 
practice. 

Chapter two examines the development of positive obligations related to the 
right to life, the prohibition of ill-treatment, the right to private life and the 
prohibition of discrimination (articles 2, 3, 8, and 14 respectively) and con-
tains the core analysis of the identified case law, by applying the identified 
tests and typologies. 

Chapter three of the handbook focuses on some trends in the justice sector re-
sponse to cases of domestic violence preventing victims of domestic violence 
from enjoying access to justice identified in the monitoring of court proceed-
ings in cases of domestic violence and also by the Supreme Court of Justice 
in the analysis of judicial practice and by the General Prosecutor’s Office. Fi-
nally, based on the overview of positive obligations, the identified hindranc-
es in efficient handling of domestic violence cases and the Council of Europe 
guidelines, the handbook culminates with practical recommendations for 
legal practitioners on victim-centered handling of domestic violence cases. 
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Conceptualization of domestic 
violence and positive obligations 

This chapter describes the working definitions of the concept of domes-
tic violence and places it in a broader legal context of international 
law. Also, the chapter touches on some of the core concepts related to 

domestic violence which surface frequently in the relevant ECtHR caselaw. 

The theme of positive obligations under the ECHR has been subject to limit-
ed commentary in the existing literature.10 This chapter provides the main 
definitions and scope of positive obligations. Next, it zooms in on different 
typologies and determinants of positive obligations in the legal literature, ap-
plied further in the cross-cutting analysis of domestic violence caselaw in the 
next chapter.

1.1 Definition and scope of domestic violence

Domestic violence infringes the principles that lie at the heart of the moral 
vision of inalienable dignity and worth of all members of the human family, 
the inalienable right to freedom from fear and want, and the equal rights of 
women.11 It is, like torture, “about injury, pain, and death”,12 yet perceived in 
many parts of the world as “an everyday, normal problem, not a serious viola-
tion of human rights.”13 

10 Alastair Mowbray, The development of positive obligations under the European Convention on 
Human Rights by the European Court of Human Rights (Hart Publishing 2004) 3. 

11 Dorothy Thomas and Michele Beasely, ‘Domestic Violence as a Human Rights Issue’ 15 Hum. Rts. 
G. (1993) Hum. Rts. Q. 36, 37.

12 Sally Engle Merry, ‘Human rights and transnational culture: Regulating gender violence through 
global law’ (2006)	44	Osgoode	Hall	LJ 53,	56.

13 Ibid.
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In international law, domestic violence is identified as “one of the most insid-
ious forms”14 of gender-based violence, defined for the first time in 1993 by 
the United Nations Committee’s Declaration on the Elimination of Violence 
Against Women (DEVAW).15 The working definition used here is based on a 
similar, but more specialized definition of domestic violence from the recent 
Convention to prevent and combat violence against women and domestic vi-
olence (hereinafter the Istanbul Convention),16 also because it is a binding 
international treaty.

Thus, “domestic violence” shall mean all acts of physical, sexual, psychologi-
cal or economic violence that occur within the family or domestic unit or be-
tween former or current spouses or partners, whether or not the perpetrator 
shares or used to share the same residence with the victim.17 Although domes-
tic violence against men also occurs, it affects women disproportionately and 
is a form of discrimination.18 Inter-partner violence against women is the 
main form of violence reflected in the ECtHR caselaw.

1.2 Status quo as a human rights violation in international law and the 
European region

While domestic violence is not a novel phenomenon, the ECtHR case law on 
domestic violence emerged only recently, with the first case Kontrova v Slo-
vakia heard in 2007.19 Why so late? Despite a lack of express mentioning of 
domestic violence in the ECHR, it makes little sense that such a pervasive vi-
olation of human rights did not come into attention of this international judi-
cial body earlier. But silence can also speak volumes about the attitude of the 
international law towards this problem, perceived traditionally as a “private” 
matter, outside the ambit of state responsibility.

As an act committed by and against private individuals, at first glance it does 
not attract state responsibility under the ECHR.20 However, the Court has 
long since established the nexus between the state responsibility and pri-
vate acts in similar “private” cases (e.g. A v UK),21 where beatings of a child 

14 CEDAW General Recommendation No. 19: Violence against women (1992) [23].
15 United Nations General Assembly, Resolution No A/RES/48/104 (20 December 1993) art 1. 
16 Council of Europe Convention on preventing and combatting violence against women and do-

mestic violence (CAHVIO), CETS No 210 (2011), in force since 1 August 2014.
17 Ibid., art 3(b). 
18 Violence against women is “violence that is directed against a woman because she is a woman 

or that affects women disproportionately”, CEDAW General Recommendation No. 19: Violence 
against women (1992) [6].

19 Kontrova v Slovakia App no. 7510/04 (ECHR, 31 May 2007). 
20 European Convention for the Protection of Human Rights and Fundamental Freedoms, as amend-

ed by Protocols Nos. 11 and 14 (4 November 1950).
21 A v UK App no 100/1997/884/1096 (ECHR, 23 September 1998).
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by a stepfather attracted state responsibility. The Court framed such pri-
vate acts under the concept of positive obligations, discussed in chapter two, 
where lack of due diligence of a State to intervene and protect the individual 
amounted to a breach of the ECHR.

A close look at the developments in the area of domestic violence in general 
international law provides the answer to reasons behind the afore-mentioned 
omission. First of all, in international law, gender-based violence qualifies as 
a relative newcomer. Only in the 1990’s it became the centerpiece of women’s 
human rights.22 Thus, for decades neither the international community, nor 
women themselves perceived domestic violence as an international human 
rights issue.

However, a series of key developments in the 1990’s spurred a new percep-
tion of domestic violence. A concerted effort of advocating violence as a hu-
man rights issue by the International Women’s Conferences,23 and a series 
of non-binding UN resolutions became the main vehicle in promoting this 
neglected problem on the central stage of international law.24

The slow emergence of any binding international norm may be partly at-
tributed to the still existing perception of domestic violence as a private 
matter, but mainly to omission of an explicit prohibition on violence against 
women in major human rights treaties.25

Thus, the core human rights instruments contain no explicit mentioning of 
violence against women. The same holds true for the Convention to Elimi-
nate Discrimination against Women (hereinafter CEDAW),26 the only in-
ternationally binding instrument specifically on women’s rights since 1979. 
Only later, General Recommendation 19 of the UN CEDAW Committee from 
1992 came to clarify that “Gender-based violence, which impairs or nullifies 
the enjoyment by women of human rights and fundamental freedoms under 
general international law or under human rights conventions, is discrimi-
nation within the meaning of article 1 of the CEDAW Convention.”27 It also 
clearly linked violence against women to specific rights, such as the right to 

22 Dorothy Thomas and Michele Beasely, ‘Domestic Violence as a Human Rights Issue’ 15 Hum. Rts. 
G. (1993) Hum. Rts. Q. 36, 37.

23 Vienna Declaration and Programme of Action (A/CONF.157/23) adopted on 25 June 1993; Beijing 
Declaration and Platform of Action, A/CONF.177/20, adopted on 15 September 1995.

24 Bonita Meyersfeld, Domestic violence and international law (Hart Publishing 2010) 15-67.
25 Kirsten Anderson, ‘Violence against women: State responsibilities in international human rights 

law to address Harmful ‘Masculinities’, (2008) 26.2 Netherlands Quarterly of Human Rights 173,	
184.

26 Convention on the Elimination of All Forms of Discrimination Against Women (18 December 1979) 
art 2(e).

27 CEDAW General Recommendation No. 19: Violence against women, 1992 [7].
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liberty and security of a person, the right to equal protection under the law, 
the right to equality in the family, the right to the highest standard attainable 
of physical and mental health.28 

But it was, yet again, not a binding international instrument. However, once 
the Istanbul Convention is ratified by more and more CoE States,29 it shall 
become the main binding specialized regional treaty in combating domestic 
violence.

Crucially, in 2017, the CEDAW Committee adopted General recommenda-
tion No. 35 on gender-based violence against women with the aim to update 
General recommendation No. 19. It emphasized that the interpretation of 
discrimination given in the former recommendation had been affirmed by 
all States and that the opinio juris and State practice suggested that the pro-
hibition of gender-based violence against women had evolved into a principle 
of customary international law.30 

1.3 Definition of positive obligations

Positive obligations serve by default as the main concept in the area of domes-
tic violence caselaw under the ECHR, as they are an entry gate for the state re-
sponsibility. In its caselaw, the ECtHR relies on two core types of obligations: 
negative and positive. Although the ECHR is exclusively couched in terms of 
negative duty”,31 it seems that both negative and positive obligations “go hand 
in hand with observing the Convention.”32

So, what are positive obligations in the Court’s view? Since most legal schol-
arship points to the reluctance of the ECtHR to develop a theory of positive 
obligations,33 or a definition for that matter, there is a diversity of attempts 
to deduct it. In his seminal book in this field, Alistair Mowbray points to the 
definition as duties “requiring member states to…take action”34 as key, be-
cause it clearly pinpoints their function to compel states to undertake specif-
ic affirmative tasks. The handbook will rely on this definition.

28 CEDAW General Recommendation No. 19: Violence against women, 1992 [7]
29	 Currently	34	states	have	ratified	the	CAHVIO	(Istanbul	Convention),	see	https://www.coe.int/en/

web/conventions/full-list/-/conventions/treaty/210/signatures?p_auth=8OiEFZk1, last accessed 27 
October 2019.

30 CEDAW General Recommendation No. 35 on gender-based violence against women, updating 
General Recommendation No. 19 (CEDAW/C/GC/35), 14 July 2017[1-2].

31 Benedetto Conforti, ‘Exploring the Strasbourg case-law: Reflections on state responsibility for the 
breach of positive obligations’	in	Fitzmaurice	M.	and	Sarooshi	D.	(eds)	Issues of State Responsibili-
ty before International Judicial Institutions (Oxford,	Hart	Publishing	2004)	129.

32	 Jean-François	Akandji-Kombe,	‘Positive obligations under the European convention on human 
rights’ Human rights handbook 7	(2007)	4.

33 Clapham, Andrew, ‘Human rights obligations of non-state actors’ (OUP Oxford, 2006) 349.
34 Ibid., Mowbray at supra note 10, 2.
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To add to the palette of diverse definitions, we can see positive obligations 
as a “concept of affirmative duties incumbent upon the contracting States…
both express and implied in the text of the Convention,”35 as phrased by the 
ex-President of the Court, also as “inherent in the provisions of paragraph 1 
of the substantive rights of the Convention,”36 and alternatively as “implied 
judicial creations.”37 Hence, one can easily imagine that imposition of these 
undercover duties came as an unpleasant surprise to some States, to the point 
of creating a climate of “hostility towards the judicial creativity of the Court 
in interpreting the Convention.”38

However, one must keep in mind that “the impetus behind the development 
of implied obligations has been … the dynamic interpretation of the Conven-
tion.”39 It is the “living instrument” doctrine, firmly established since 1978, 
by which the Court interprets facts “in the light of present-day conditions.”40 
This way, the Convention cannot be seen as an inert matter, but as a living 
body, growing and expanding, geared to the times and to the context of each 
case, but however with one clear predictable genetic code – tuned to the indi-
vidual human rights, ensuring that the States do “secure” these.

1.4 Scope of positive obligations

To set the scope for positive obligations in large brushstrokes, the dictum in 
Siliadin v France41 is helpful, because the Court itself walks us through its 
early caselaw and Convention articles historically connected to positive ob-
ligations. Thus, in regard to article 8, the Court refers to Marckx v Belgium, 
a case concerning family ties between a mother and an illegitimate child, 
where the Court, already in 1979, established that: “Nevertheless it does not 
merely compel the State to abstain from such interference: in addition to this 
primarily negative undertaking, there may be positive obligations inherent 
in an effective ‘respect’ for family life.”42

Furthermore, in reference to X and Y v the Netherlands, a case regarding the 
rape of a mentally ill minor in a private institution, the Court clarifies that: 

35 Jean-Paul Costa,‘The European Court of Human Rights: Consistency of Its Case Law and Positive 
Obligations’ (2008) 26.3 Netherlands Quarterly of Human Rights 452.

36 Xenos Dimitris, The positive obligations of the state under the European Convention of human 
rights (Routledge, 2012) 24.

37 Ibid., Mowbray at supra note 10, 6.
38 George Letsas, ‘The truth in autonomous concepts: How to interpret the ECHR’ (2004)15.2 Euro-

pean Journal of International Law 279. In this article, the author dispels the prejudice towards 
interpretation as a means of illegitimate judicial discretion. 

39 Alastair Mowbray, The development of positive obligations under the European Convention on 
Human Rights by the European Court of Human Rights (Hart Publishing 2004) 5-6.

40 Tyrer v United Kingdom App no 5856/72 (ECHR, 25 April, 1978) [31].
41 Siliadin v France App no 73316/01 (ECHR, 26 July 2005).
42 Ibid., [78].
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“Positive obligations on the State are inherent in the right to effective respect 
for private life under Article 8; these obligations may involve the adoption 
of measures even in the sphere of the relations of individuals between them-
selves.”43

In connection to article 3, the Court refers to the seminal case of A. v the Unit-
ed Kingdom, on the failure of the state to protect a boy beaten by his stepfa-
ther. In this case that “laid the foundation for the state duty to protect vul-
nerable groups from violence perpetrated by non-state actors,”44 the Court 
stressed: “...the obligation on the High Contracting Parties under Article 1 of 
the Convention to secure to everyone within their jurisdiction the rights and 
freedoms defined in the Convention, taken together with article 3, requires 
States to take measures designed to ensure that individuals within their ju-
risdiction are not subjected to torture or inhuman or degrading treatment or 
punishment, including such ill-treatment administered by private individu-
als.” 45

Thus, as seen above, the articles 1, 3 and 8 are the cradle of positive obliga-
tions. However, article 2 has also been instrumental in the development of 
the positive obligations’ concept, and, in reference to Benedetto Conforti, a 
former judge at ECtHR, “could be applied, mutatis mutandis”46 to positive 
obligations pertaining to other rights in the Convention. Therefore, these ar-
ticles will be mainly targeted in Chapter two.

1.5 Overview of typologies of positive obligations 

If regarding the definition of positive obligations all is more or less clear, the 
exercise to distinguish the typologies of positive obligations resembles ap-
proaching a series of abstractionist paintings, where each artist painted the 
same object, with strikingly different results. This diversity is a consequence 
of the lack of such classification provided by the Court. Aware of this overlap 
between the typologies, Lavrysen sees these distinctions “as spectrums, rath-
er than black-or-white typologies.”47

43 Siliadin v France App no 73316/01 (ECHR, 26 July 2005) [79].
44 Bonita Meyersfeld, Domestic violence and international law (Hart Publishing 2010) 86.
45 A v UK App no 100/1997/884/1096 (ECHR, 23 September 1998) [80].
46 Benedetto Conforti, ‘Exploring the Strasbourg case-law: Reflections on state responsibility for the 

breach of positive obligations’ in Fitzmaurice M. and Sarooshi D. (eds) Issues of State Responsibili-
ty before International Judicial Institutions (Oxford,	Hart	Publishing,	2004)	129,	130.

47 Laurens Lavrysen, ‘Human Rights in a positive state: rethinking the relationship between positive 
and negative obligations under the European Convention on Human Rights’, (Cambridge, In-
tersentia 2016) 47.
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Firstly, there are “express” and “implied” positive obligations.48 Secondly, in 
his important study, Mowbray takes an article-by-article approach, but dis-
cerns three broad groups of duties (i.e. positive obligations) of States: the duty 
of reasonable protection of persons from violation of their Convention rights 
by others, the duty of treatment of detainees and the duty to conduct effective 
investigations.49 Thirdly, Xenos50 proposes a three-tiered typology of duties 
required for a comprehensive protection of Convention rights, consisting of: 
the legislative framework, the administrative framework and practical mea-
sures of ad-hoc application. Xenos also points to the classification of positive 
obligations by Cordula Droge into horizontal and social dimensions.51

Fourthly, both Clapham52 and Mowbray53 point to Starmer’s categorization of 
duties in case of positive obligations into five categories: the duty to provide 
legal framework, the duty to prevent a breach of Convention rights, the duty 
to provide information and advice relevant to breach of rights, the duty to re-
spond to breach (i.e. by providing an investigation) and the duty to provide 
resources to individuals to prevent breach. Clapham concludes that the most 
visible type of positive obligations (also confirmed in Mowbray study), is the 
obligation to protect Convention rights of an individual from infringements 
by non-state actors,54 which the authors of this handbook see as the crux of 
positive obligations, especially in domestic violence cases.

Main working typologies

Lavrysen55 points to three sets of typologies of positive obligations, that will 
be applied further in Chapter two: substantive and procedural positive obli-
gations, horizontal and vertical positive obligations, obligations to institute 
legal, administrative frameworks and ad-hoc measures. These are described 
further briefly.

- Substantive and procedural positive obligations: the first typology 
of obligations, also expressly mentioned by the Court, consists of sub-
stantive and procedural positive obligations. These are problematic, 

48 Rabinder Singh, ‘Using Positive Obligations in Enforcing Convention Rights’ Judicial Review 13.2	
(2008) 94, 95; see also Mowbray at supra note 39, 222.

49 Ibid., Mowbray at supra note 39, 225-227.
50 Xenos Dimitris, The positive obligations of the state under the European Convention of human 

rights (Routledge, 2012).
51 Ibid., 27.
52 Andrew Clapham, Human rights obligations of non-state actors (OUP Oxford, 2006) 524.
53 Ibid., Mowbray at supra note 39, 5.
54 Andrew Clapham, Human rights obligations of non-state actors (OUP Oxford, 2006) 351.
55 Laurens Lavrysen, ‘Human Rights in a positive state: rethinking the relationship between positive 

and negative obligations under the European Convention on Human Rights’, (Cambridge, 
Intersentia 2016).
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due to the difficulty to distinguish between the two, mainly because 
“the Court itself has never been explicit” on what makes these two dif-
ferent56 and also because “in general, separating substance and pro-
cedure is not easily done.”57 However, Lavrysen in reference to May, 
defines substantive obligations as “positive obligations aimed to pro-
mote a particular human good or end”,58 and procedural obligations, 
in reference to Eva Brems, as “concerned with process efficacy, having 
the purpose and effect of improving the process in order to achieve 
good results.” 59 

- Horizontal and vertical positive obligations: in a vertical scenario, 
violations result directly from inaction of the state, whereas in a hor-
izontal scenario, these result from actions of third parties, thus are 
linked to the source of violation. Probably already unsurprisingly, the 
“distinction between horizontal and vertical positive obligations is 
not always straightforward.”60 

- Legal, administrative framework and ad-hoc measures: the dif-
ference between the two is that they serve different goals. While the 
binding legal and administrative frameworks serve for general pre-
vention, ad-hoc positive obligations may be the needed reactive re-
sponses for specific protection.61 

1.6. General determinants in positive obligations

Prior to getting to the analysis of selected cases for this handbook, it is neces-
sary to also briefly assess the main tools necessary for such an exercise. 

1.6.1 Margin of appreciation

The doctrine of the margin of appreciation is the first more general tool, de-
fined as the “sliding scale model of intensity of review”.62As Peroni and Tim-
mer note, in reference to words of Judge Spielmann, in applying the margin of 
appreciation “the Court imposes self-restraint on its power of review, accept-
ing that domestic authorities are best placed to settle a dispute.”63 In short, a 

56 Laurens Lavrysen, ‘Human Rights in a positive state: rethinking the relationship between positive 
and negative obligations under the European Convention on Human Rights’, (Cambridge, In-
tersentia 2016), 50.

57 Ibid., 53.
58 Ibid., 52.
59 Ibid., 53.
60 Ibid., 81.
61 Ibid., 114-115.
62 Ibid., 191.
63 Peroni, Lourdes, and Alexandra Timmer, ‘Vulnerable groups: The promise of an emerging concept 

in	European	Human	Rights	Convention	law’,	International Journal of Constitutional Law 11.4	(2013)	
1056, 1084.
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wide margin of appreciation corresponds to light scrutiny, whereas a narrow 
margin corresponds to strict scrutiny.64

While the Court “has repeatedly held that the applicable principles under 
negative and positive obligations are similar”,65 the “Court considers the mar-
gin to be wide or at least relatively wider in the area of positive obligations.”66 
As seen in the Osman test, central in assessing the positive obligations under 
article 2, the Court specifically tempers the state responsibility by the condi-
tion of “no inappropriate burden”67 shall be placed on the State, albeit it is a 
right subject to strict scrutiny. 

1.6.2 Principle of proportionality

The principle of proportionality is the second general key tool used by the 
Court, also in delimiting positive obligations, by assessing the proportional-
ity, in “search of fair balance”68 between the aim sought and the means used. 
As with the previous test, it bears an open-ended character, even involving a 
“good deal of mystery.”69 The outcomes of it are not predictable, a conclusion 
most authors seem to agree,70 mainly because it is closely linked to the specif-
ic circumstances of the case. Also, many authors call the principle of propor-
tionality “the other side of the margin of appreciation.”71

As with the margin of appreciation, what dictates the intensity of scrutiny 
and the importance attached to the rights at stake is the nature of the rights 
involved, and if it is the “periphery or the core of the right.”72 Thus, the more 
important the interest at stake, the stronger protection is required.73 Also, 
such factors as coherence or administrative and legal practices, the extent of 
the burden imposed on State74 may influence the outcome of balancing. 

64 Laurens Lavrysen, Human Rights in a positive state: rethinking the relationship between positive 
and negative obligations under the European Convention on Human Rights, (Cambridge, 
Intersentia 2016), 189.

65 Ibid., 200.
66 Ibid., 210.
67 Osman v United Kingdom App no 87/1997/871/1083 (ECHR, 28 October 1998) [115-116].
68 Laurens Lavrysen, Human Rights in a positive state: rethinking the relationship between positive 

and negative obligations under the European Convention on Human Rights, (Cambridge, 
Intersentia 2016) 167.

69 Ibid., 171.
70 Ibid., 170.
71 George Letsas,’Two concepts of the margin of appreciation’, Oxford Journal of Legal Studies 26.4	

(2006) 711. 
72 Ibid., Lavrysen in supra note 68, 170.
73 Ibid.,175.
74 Osman v United Kingdom App no 87/1997/871/1083 (ECHR, 28 October 1998) [116].
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1.7 Specific determinants in positive obligations

Knowledge and proximity are two main specific tools used by the Court to 
assess positive obligations.

The mere fact of failure to protect a human right will not result in finding a 
violation, unless the condition of knowledge about a real and immediate risk 
is satisfied. This is especially important to the horizontal dimension of posi-
tive obligations, since if state agents are not aware of the risk posed to private 
individuals by private individuals, no obligation to avert it will exist. As no-
ticed by Xenos, “the reactive response of the state to take practical measures 
of protection is dependent on the element of knowledge that conditions that 
response.”75 

The ECtHR uses the test of knowledge in Osman v UK, in assessing positive 
obligations under article 2. The Court notes that “it must be established to its 
satisfaction that the authorities knew or ought to have known at the time of 
the existence of a real and immediate risk to the life of an identified individ-
ual or individuals from the criminal acts of a third party and that they failed 
to take measures within the scope of their powers which, judged reasonably, 
might have been expected to avoid that risk.”76

The requirement of “ought to have known” described as the “dynamic nature 
of the knowledge condition”77 is the most important feature of the knowledge 
condition. Its presence ensures that not in all cases the lack of knowledge 
about the risk will serve as a waiver of responsibility, because authorities 
must respond pro-actively also to imminent risks of which they ought to be 
aware. 

Proximity between the State’s omission to act and the harm caused is a cru-
cial test in case of scrutiny of legal and administrative framework compliance 
and in case of investigative obligations.78 Albeit synonymous to causality, 
Lavrysen argues that the term “proximity” is best used, because the former 
term is problematic. Specifically, in cases of omissions, “since omission (in-
action) to prevent harm is more steadily described as “not preventing” and 
not as causing harm (action)”.79 

75 Xenos Dimitris, The positive obligations of the state under the European Convention of human 
rights (Routledge, 2012) 117, see more at 73-91.  

76 Osman v United Kingdom App no 87/1997/871/1083 (ECHR, 28 October 1998) [116], emphasis added.
77 Laurens Lavrysen, Human Rights in a positive state: rethinking the relationship between positive 

and negative obligations under the European Convention on Human Rights, (Cambridge, 
Intersentia 2016), 135.

78 Ibid., 142.
79 Ibid., Lavrysen in supra note 68, 137-138. 
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Similarly, Conforti points to the importance of causality80 (i.e. a causal link 
between the event and the omission) in LCB case v UK, where the Court 
sought to establish if “there is a causal link between the exposure of a father 
to radiation and leukemia in a child subsequently conceived”.81 Because the 
link was unsubstantiated, no state responsibility for the failure of authorities 
to warn parents of any possible risks resulted. 

To conclude, the positive obligation concept is far from being a rigid or a 
well-defined concept, but rather a flexible one. A similar conclusion seems 
to befit its determinants, described above. Its fluidity and capacity to expand 
depending on the importance of the right it is attached to, on the circum-
stances of the case, or on the reverse – to shrink when measured towards the 
margin of appreciation of states, makes it not the easiest concept.

80 Laurens Lavrysen, Human Rights in a positive state: rethinking the relationship between positive 
and negative obligations under the European Convention on Human Rights, (Cambridge, 
Intersentia 2016), Conforti supra note 46, 133.

81 L.C.B. v UK App no 14/1997/798/1001 (ECHR, 9 June 1998) [39].
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Analysis of domestic violence  
caselaw  

“(...) Because I am afraid of my husband,  
I left the house together with my children … Because 

I have seven children, I was told that there was no 
appropriate place for me in the shelter (...).”82 

Halime Kilic, a murdered domestic violence victim

In the first part of this chapter the handbook focuses on the due diligence 
standard. The next section will examine the development of positive ob-
ligations related to the right to life, the prohibition of ill-treatment, the 

right to private life and non-discrimination (articles 2, 3, 8, 14 respectively). 
Importantly, particular attention is drawn to specific duties and the Court’s 
use of the two-tiered typology of substantive and procedural positive obliga-
tions, with the bulk of analysis focused on the former. 

2.1 Due diligence standard in domestic violence

Significantly, the standard of due diligence83 becomes the key approach to 
the obligation of states to intervene in cases of domestic violence. The due 
diligence principle is a well-established principle of general international 
law.84 As Barnidge explains in reference to Frey, “under a due diligence stan-

82 Halime Kilic v Turkey App no 63034/11 (ECHR, 28 June 2016) [11].
83 Lee Hasselbacher, ‘State obligations regarding domestic violence: The European Court of Human 

Rights, due diligence, and international legal minimums of protection’ 8 (2009) Nw. UJ Int’l Hum. 
Rts. 190, 194.

84 Robert P Barnidge, ‘The due diligence principle under international law’, (2006) 8.1 International 
Community Law Review 81, 92.
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dard, it is the omission on the part of the state, not the injurious act by the 
private actor, for which the state may be responsible.”85 Due diligence obliga-
tions can well be categorized as obligations of conduct, or those primary ob-
ligations that require States to endeavor to reach the result set out in the ob-
ligation.86

This approach is further emphasized in the Declaration on the elimination 
of violence against women (DEVAW) in 1993, which provides that “States 
should condemn violence against women…exercise due diligence to prevent, 
investigate and…punish acts of violence against women, whether those acts 
are perpetrated by the State or by private persons.”87 From now on, all inter-
national instruments or human rights monitoring bodies will reiterate this 
standard. Thus, the UN Special Rapporteur88 on violence against women, Ya-
kin Erturk, reiterates: “under the due diligence obligation, States have a duty 
to take positive action”89 towards victims of violence. However, as she notes, 
the “application of a due diligence standard…has tended to be State-centric 
and limited to responding to violence when it occurs, largely neglecting the 
obligation to prevent (violence) and compensate ... victims of violence.”90 This 
failure is abundantly visible in the analysis of the caselaw from this Chapter. 
Erturk also points out that the ECtHR has “used a variant of the due diligence 
standard in the Osman v United Kingdom (1998) case.”91 Indeed, the ECtHR 
too relies on the due diligence standard in assessing the response of States to 
domestic violence, as seen in Opuz v Turkey (2009). 

2.2 Dynamics of determinants of positive obligations under articles 2 
and 3 of the ECHR

The first and foremost issue in relation to the rights envisaged by articles 2 
and 3 of the ECHR, as the Court constantly reiterates, is that these “rank as 
the most fundamental provisions of the Convention.”92

85 Robert P Barnidge, ‘The due diligence principle under international law’, (2006) 8.1 International 
Community Law Review 81, 95.

86 Timo Koivurova, ‘Due diligence’,	Max	Planck	Encyclopedia	of	Public	International	Law	
(2010) <http://opil.ouplaw.com.proxy.library.uu.nl/view/10.1093/law:epil/9780199231690/
law-9780199231690-e1034?rskey=8rLsrV&result=1&prd=EPIL> accessed 27 April 2017.

87 UN General Assembly Resolution, A/RES/48/104 (1993) art 4(c).
88 UN Resolution, 1994/45 (4 March 1994) institutes the position of Special Rapporteur on violence 

against women. 
89	 Yakin	Ertürk,	‘The due diligence standard as a tool for the elimination of violence against women’, 

Report	of	the	Special	Rapporteur	on	violence	against	women, its	causes	and	consequences,	UN	
document E/CN.4/2006/61 (20 January, 2006) 2.

90 Ibid.
91 Ibid., [22].
92 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [64], see also Tomasic and Others v Croa-

tia, App no 46598/06 (ECHR, 15 April 2009) [44].
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Thus, in relation to article 2, the Court mentions that “the first sentence of 
Article 2 (1) enjoins States not only to refrain from intentional and unlawful 
taking of life, but also to take appropriate steps to safeguard the lives….”93 The 
use of the term “enjoin” shows that the Court adds special weight to these pos-
itive obligations, since its semantic meaning is to pressure, urge. Hence, the 
scrutiny by the Court of positive obligations of the States in this area is more 
intense. While subjected to extremely strict scrutiny by the Court, the posi-
tive obligation of the States in relation to the right to life is merely one to use 
best endeavors,94 thus not all failures to avert the risk to life will necessarily 
trigger State’s responsibility.

As already mentioned in chapter one, two core cases of this handbook are 
examined closer. The first case is Osman v UK, 1998,95 where the Court 
elaborates its often-cited96 Osman test on the nature and extent of positive 
obligations arising from article 2(1), also used in article 3. Notably, Judge Al-
buquerque points out that in domestic violence cases the emerging due dili-
gence standard is stricter than the classical Osman test.97 Recently, in Volo-
dina v Russia,98 he criticizes again the application of the Osman test by the 
Court, because in these cases the immediate and real threat is ever-present in 
the vicinity of the victim, ready to serve the first blow anytime. The possible 
resulting elaboration by the Court of a stricter test in domestic violence cases 
would be most welcome, because unless this risk is effectively averted the vic-
tim practically lives on an activated landmine, unprotected.

Importantly, the scope of positive obligations under articles 2 and 3 in do-
mestic violence cases can also be extracted from this test, containing the fol-
lowing main duties: a) the duty to create effective criminal law provisions to 
deter the commission of offences against the person; b) the duty to back up 
laws by law-enforcement machinery for prevention, suppression and pun-
ishment of breaches of such provisions,99 and c) the duty to take preventive 
operational measures to protect an individual whose life is at risk from the 
criminal acts of another individual.100 

93 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [49], emphasis added, see also Tomasic 
and Others v Croatia, App no 46598/06 (ECHR, 15 April 2009) [49].

94	 Kilic	v	Turkey	App	no	22492/93	(ECHR,	28	March	2000),	partly	dissenting	opinion	of	Judge	Golcuklu	
[1], case of murder of a journalist, emphasis added.

95 Alastair Mowbray, Cases, materials, and commentary on the European Convention on Human 
Rights (3rd ed, Oxford University Press 2012) 120.

96 In fact, in all cases related to loss of life by domestic violence victims under analysis. See also To-
masic and Others v Croatia, App no 46598/06 (ECHR, 15 April 2009) [ 50-51].

97 Valiulienė v Lithuania, App no 33234/07 (ECHR, 26 March 2013), Concurring opinion of Judge Albu-
querque.	

98	 Concurring	opinion	of	Judge	Albuquerque,	Volodina v Russia App no 41261/17 (ECHR, 9 July 2019), 
joined also by Judge Dedov and Judge Serghidiz.

99 Osman v United Kingdom App no 87/1997/871/1083 (ECHR, 28 October 1998) [115].
100 Ibid.
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The second case examined closer is a landmark case in the domestic violence 
area, regarding the right to life and the prohibition of ill-treatment: Opuz v 
Turkey.101 As Mowbray notes, the weight of this case is significant, also be-
cause of the unanimous finding of violation of protective obligation.102 

2.2.1 Application by the Court of key determinants: 
knowledge, foreseeability of risk, proximity 

Clearly, the Court’s scrutiny of positive obligations is not random, but fo-
cused on preset criteria,103 the main of which have already been examined in 
the previous Chapter. To date, the principle of effectiveness is at the core of 
the scope of positive obligations under article 2. The Court reiterates that the 
obligation to “secure the practical and effective protection” under article 1 
“should be taken into account.”104 

The Court considers that the knowledge condition is satisfied the moment 
the victim contacts the police for help, also based on “various communica-
tions”105 from the applicant’s relatives prior to the tragedy. The second part of 
the test is risk foreseeability. Significantly, in Opuz the Court places a lighter 
burden of proof on the applicant, where “it is sufficient for the applicant to 
show that the authorities did not do all that could be reasonably expected of 
them to avoid a real and immediate risk to life of which they have or ought to 
have knowledge.”106 

In Kontrova v Slovakia, chronologically the first ECtHR domestic violence 
case, the two children of the applicant were tragically shot dead by appli-
cant’s abusive husband, after which he killed himself. In this case, the risk 
was made known to police a priori to killing through various communica-
tions, including emergency calls at night concerning “long-lasting physical 
and psychological abuse…threats with a shotgun”.107 Similarly, in Civek v Tur-
key, the Court noted that the police had been informed of the likelihood of 
this murder by numerous complaints from the victim and testimonies of her 
children.108 Only these were not taken seriously. 

101 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009).
102 Alastair Mowbray, Cases, materials, and commentary on the European Convention on Human 

Rights (3rd ed, Oxford University Press 2012) 122.
103 Xenos Dimitris, The positive obligations of the state under the European Convention of human 

rights (Routledge, 2012) 32.
104 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [51], see also Tomasic and Others v Croa-

tia, App no 46598/06 (ECHR, 15 April 2009) [44].
105 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [52].
106 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [130].
107 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [52].
108 Civek v Turkey App no 55354/11 (ECHR, 23 February 2016) [52].
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In Tomasic and Others v Croatia, a case where the applicant’s daughter and 
her one-year old grandchild were eventually killed by the father of the child, 
after consistent threats of exploding a bomb, the perpetrator was known to be 
armed and dangerous.109 The Court termed foreseeability of the risk to their 
lives as a “strong likelihood”110 based on the psychiatric report of the perpe-
trator of domestic violence and noted the failure of the Croatian authorities 
to assess the risk seriously. 

However, how does one measure an imminent risk in such an ambiguous area 
as domestic violence? The emerging practice in specialized victim interven-
tion is the use of a standard risk assessment form.111 The Court, similarly, pro-
poses a basic “risk assessment” to the States, containing factors that prompt 
criminal prosecution (i.e. use of a weapon, use of threats, type of injuries in-
flicted, existence of violence in the past, psychological effect on any children 
living in the household).112 

Threats of killing in Opuz113 escalated throughout a period of over ten years, 
with at least six episodes of serious bodily harm, were known to the police, 
were sufficient to endanger the life of both the applicant and her mother 
and, consequently, have been recognized by the Court as particularly risky. 
Already prior to Opuz, in Kontrova,114 escalation of violence was used by the 
Court as a clear indicator of foreseeable risk, to which authorities must draw 
attention. 

Moreover, in Opuz, the withdrawal of the complaint by the victim did not re-
sult neither in “undoing” the knowledge, nor in minimizing the duty of the 
state to protect.115 In this case, the withdrawal of complaints by the victims, 
allegedly due to threats and pressure from the abuser, was possible because 
of deficient law. However, the Court applied a scrutiny of Turkey’s “due dil-
igence to prevent violence…despite the withdrawal of complaints by the vic-
tims.”116 Thus, it becomes clear that if the risk is known and foreseeable, the 
States must act to prevent it from materializing. 

109 Tomasic and Others v Croatia, App no 46598/06 (ECHR, 15 April 2009) [53].
110 Ibid., [58].
111	 There	is	clear	focus	on	the	need	to	apply	a	risk	assessment	in	the	European	region	<http://eucpn.

org/document/standardized-tools-domestic-violence-risk-assessment-european-examples-hand-
book-police > accessed 26 October 2019.

112 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [138].
113 Ibid., [136].
114 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [52].
115 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [137].
116 Ibid., [131].
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Based on Opuz, the Court uses the following test of proximity in domestic 
violence cases: “a failure to take reasonable measures which could have had 
a real prospect of altering the outcome or mitigating the harm is sufficient to 
engage the responsibility of the state.”117 Thus, albeit without saying it in each 
case, the Court clearly searches for a connection, a link between the State’s 
inaction and the preventable tragedy in domestic violence cases. 

And last but not least is the observation that risks to the life of a victim out-
weigh other considerations. Thus, the proportionality test does not normal-
ly apply to the rights under the scope of articles 2 and 3, the latter being an 
absolute right. However, there is some form of balancing, for example in 
Opuz, where authorities excused lack of intervention with the need to avoid 
interference with the right to privacy (article 8). The tension between rights 
appears in the subsequent analysis of cases under the scope of other arti-
cles. The Court addressed the issue by weighing the rights of the perpetrator 
against the background of the victim’s rights, by holding that “interference 
into private or family life of the individuals might be necessary … the seri-
ousness of the risk to the applicant’s mother rendered such intervention 
by the authorities necessary in the present case”,118 thus victim’s safety pre-
vails.

2.2.2 Application by the Court of additional criteria: vulnerability of the 
victim, reasonable measures and burden of positive obligations

Positive obligations in domestic violence cases are not limitless. The Court 
is cautious not to impose an “impossible or disproportionate burden”119 on 
States, both because of the unpredictability of human behavior and due to 
deficient resources or priorities of the States.120 This argument is cited fre-
quently by the Court to define the positive obligations in this segment of cas-
es, even though some emerge from absolute rights, which allow little space 
for such balancing. Since the Court does not delineate a general test for when 
this burden becomes “impossible”, it depends also on circumstances of each 
case. 

Within the scope of the right to be free from torture and ill-treatment, in 
Mudric v Moldova, the Court stresses its subsidiary role in assessing the suffi-
ciency of positive obligations, by recalling that “it will not replace the nation-
al authorities in choosing a particular measure designed to protect a victim of 

117 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [134].
118 Ibid., [144].
119 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [50].
120 Civek v Turkey App no 55354/11 (ECHR, 23 February 2016) [48].
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domestic violence.”121 Thus, while an absolute and hence narrowly construed 
right, the choice of means falls into the wider margin of the appreciation of 
states.

Also, while states must take reasonable steps, the Court does not explain what 
is considered reasonable in domestic violence intervention, thus its mean-
ing must be deduced solely from analysis of caselaw. Vagueness of the term 
“reasonable” begs for the question: is it a new, quasi-margin of appreciation, 
which instantly broadens the options for State (in)action in cases of positive 
obligations or a tool used by Court to allow itself enough space to maneuver?

Indeed, what may seem as reasonable for a State which tries to prove it did 
enough, within the legal constraints, may suffice or not for the Court, which 
therefore remains the final arbiter. For example, as mentioned earlier, in 
Opuz the Government argues it was prevented to act, because, once the vic-
tims withdrew their criminal complaints, in compliance with Turkish legis-
lation, police was legally exempted from acting beyond. In other words, the 
national “reasonableness” threshold of what was expected of police was tech-
nically met. However, the Court used a different yardstick, of due diligence to 
protect, to measure when these measures are good enough or reasonable and 
reached an opposite conclusion. 

Another observation from the cross-cutting caselaw analysis is that the Court 
clearly and frequently uses the concept of vulnerability of victims of domestic 
violence in its reasoning. The concept of vulnerability of victims of domestic 
violence is a key concept, that all the practitioners involved in the resolution 
of these cases must clearly understand. Whether by physical or sexual abuse, 
by blackmailing a victim with taking her children away in case she leaves or 
by controlling the sources of income or the victim’s daily agenda by minute, 
or by succeeding to effectively cut off all her relations under the pretext of 
jealousy, the perpetrator seeks to establish a total regime of power and con-
trol and it is often difficult for the victim to break this vicious cycle122 without 
specialised help. The resulting isolation and threats of violence may „form a 
barrier to liberation that can be equally as restrictive as prison walls.”123

As Peroni and Timmer explain, the Court’s use of vulnerability is not merely 
rhetorical, but “allows the Court to address different aspects of inequality in 

121 Mudric v Moldova App no 74839/10 (ECHR, 16 July 2013) [49], see also Eremia and Others v Moldova 
App no 3564/11 (ECHR, 28 May 2013) [50].

122 Domestic Abuse Intervention Program, Power and Control Wheel <https://www.theduluthmodel.
org/wheels/> accessed 11 July 2017. 

123 Bonita Meyersfeld, Domestic violence and international law (Hart Publishing 2010) 129.
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a more substantive manner.”124 In other words, the cases are assessed against 
the background of substantive equality. Their conclusion was that the vulner-
ability discourse of the Court narrows the margin of appreciation and makes 
positive obligations “more pronounced.”125 

Both regarding the right to life and the right to be free from torture, the Court 
emphasizes expressly the vulnerability criterion it applies in domestic vio-
lence cases, by stating that “children and other vulnerable individuals, in par-
ticular, are entitled to State protection, in the form of effective deterrence, 
against such serious breaches of personal integrity.”126 However, while chil-
dren are also affected (albeit indirectly) by domestic violence, the Court only 
rarely refers to their vulnerability in its reasoning.127 

In Bevacqua, the Court notes that “particular vulnerability of the victims 
of domestic violence and the need for active State involvement in their pro-
tection has been emphasized in a number of international instruments.”128 
While being a case examined under article 8, it is important here as well, 
because this discourse on “particular vulnerability” resonates (explicitly or 
implicitly) throughout the entire caselaw on domestic violence.129 Further-
more, in Mudric, the Court has taken into account three overlapping layers 
of vulnerability regarding the applicant (as victim of domestic violence, as an 
elderly person of 72 years old, and living as a single woman). 130 Nonetheless, 
vulnerability will also depend on particular circumstances of each case. Thus, 
in Valiulene v Lithuania, where a violation of article 3 was acknowledged, the 
Court was “unable to fully share the applicant’s view that she, as a woman, by 
default fell into the category of vulnerable persons.” 131 

Importantly, the Court clearly considers that vulnerability of victims in 
these cases calls for enhanced (and sometimes more onerous)132 positive ob-
ligations on states. Thus, in Halime Kilic, the Court rejected the argument of 
the authorities regarding the reasonable limitation of resources, due to the 

124 Lourdes Peroni and Alexandra Timmer, ‘Vulnerable groups: The promise of an emerging concept 
in	European	Human	Rights	Convention	law’	(2013)	11.4	International Journal of Constitutional Law 
1056, 1057.

125 Ibid., 1075.
126 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [159], emphasis added, see also Rumor v Italy 

App no 72964/10 (ECHR, 27 May 2014) [60].
127 E.M. v Romania App no 43994/05 (ECHR, 30 October 2012) [70].
128 Bevacqua and S. v Bulgaria App no 71127/01 (ECHR, 12 June 2008) [65].
129 See for example, Halime Kilic v Turkey App no 63034/11 (ECHR, 28 June 2016) [120]; Hajduová v 

Slovakia App no 2660/03 (ECHR, 30 November 2010) [46].
130 Mudric v Moldova App no 74839/10 (ECHR, 16 July 2013) [51].
131 Valiulienė v Lithuania, App no 33234/07 (ECHR, 26 March 2013) [69].
132	 In	fact,	costs	of	non-intervention	in	domestic	violence	are	significantly	higher	for	the	State	and	

society, compared to intervention costs <http://md.one.un.org/content/unct/moldova/en/home/
presscenter/press-releases/violen_a-in-familie--cat-ne-cost-inaciunea-.html> last accessed 26 Octo-
ber 2019. 
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low number of shelters for victims in Turkey. The State’s positive obligation 
to protect the right to life included finding another suitable solution to tem-
porarily escape from a violent home, due to “situation of insecurity and of 
particular vulnerability, moral, physical and hardships”133 of the victim with 
seven children. In other words, it called for some expenses, in the form of 
temporary living premises.

The fact that the Court uses vulnerability of victims to prioritize their needs 
also on the list of State expenditures, perhaps the most sensible area of state 
sovereignty, is a significant breakthrough for the human rights of victims. 
Moreover, the Istanbul Convention, discussed in chapter one, recognizes 
that specialized needs of victims in domestic violence cases dictate the use 
of specific methods of intervention, with the centrality of protection orders 
and temporary shelters for the victims and their children. The Court seems 
to prioritize these too, because it focuses its scrutiny on the efficiency of in-
tervention on these measures, as also seen in further analysis.

Thus, the margin of appreciation of States to decide based on their “priori-
ties and resources” significantly shrinks in the light of the vulnerability of do-
mestic violence victims. Also, use by the Court of discourse on need to avoid a 
burden on States measures does not result in decreasing the States’ positive 
obligations. On the contrary, positive obligations may call the State to priori-
tize its expenses (i.e. shelters) in order to ensure a real protection of victims. 

2.3 Substantive positive obligations under article 2 

After a glance into the dynamics of the afore-mentioned determinants, the 
handbook proceeds to examine the specific duties of States as the last and 
main level of fragmentation of concrete positive obligations, their essence, as 
explained above. The aforementioned Osman test plays a central role in this 
structure , which will be reiterated in the subsequent clusters of substantive 
obligations.

2.3.1 Duty to create effective criminal law measures 

The duty to set up a proper legal framework is a cross-cutting duty in domes-
tic violence cases. Importantly, setting up a legal system is only half a step, or 
half a duty. Indeed, a deficient legal framework may cause gaps in interven-
tion in domestic violence. However, it is frequently not a lack of legal provi-
sions per se, but failure to effectively implement these that results in viola-
tions, mainly due to the authorities’ unwillingness to act.

133 Halime Kilic v Turkey App no 63034/11 (ECHR, 28 June 2016), [100]. 
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In Tomasic, discussed earlier, the Court considered the deficient national 
system to protect persons against mentally ill dangerous persons as a central 
issue.134 Thus, the Court took into account that Croatian law did not allow for 
a possibility of extending the compulsory psychiatric treatment beyond the 
prison, which made the failure to properly administer it while in jail the more 
important.135

In Kontrova v Slovakia, authorities failed to classify, investigate and prose-
cute the acts of domestic violence as a criminal offence, despite existing law 
that made it possible. In Halime Kilic, the Court points that albeit the law al-
lowed for the possibility of detention of the perpetrator of domestic violence 
for non-compliance with the judicial injunction to not approach the victim,136 
it was never enforced, resulting in a “context of impunity”,137 in which the 
aggressor was able to reiterate acts of violence without any negative conse-
quences to himself. Clearly, this duty is intrinsically connected with the next 
duty, because if law exists, the inherent next step is its enforcement, done 
through an appropriately functioning law enforcement machinery. 

2.3.2 Duty to provide policing and criminal justice systems to enforce 
those measures 

One of the main parts of the law enforcement machinery required to be ac-
tively involved in intervention is the police. It is the police that will, hope-
fully, come to rescue the victim in the middle of the night from the hands of 
a violent partner and play a significant role in other preventive or punitive 
measures. 

In Kontrova, the Court stresses the role of the police in carrying out these 
duties. In this case, the failure to properly discharge positive obligations 
consisted of the failure to merely respect an array of regular internal service 
regulations, such as the registration of the applicant’s criminal complaint, 
commencing immediate criminal investigation and taking action to respond 
to the allegation that the applicant’s husband had a shotgun.138 Hence, no un-
reasonable expectations were set by the Court for police actions. 

134 Tomasic and Others v Croatia, App no 46598/06 (ECHR, 15 April 2009) [64].
135 Ibid.,[59].
136 Halime Kilic v Turkey App no 63034/11 (ECHR, 28 June 2016) [98].
137 Ibid., [99].
138 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [53].
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2.3.3 Duty to take reasonable operational (or administrative, judicial) 
measures 

The need to back up the purely legislative measures with real operative mea-
sures is a crucial instrument for the protection of domestic violence victims, 
recognized in a number of cases by the Court.139 Thus, in Civek, where the ap-
plicants are the three children of a murdered victim of domestic violence,140 
the Court points to the positive obligation of states to “take preventive mea-
sures of practical nature (or operative measures) to protect…”.141 The follow-
ing operative measures specific to domestic violence shall be mentioned:

i) Duty to protect from mentally-ill perpetrators 

The Court established a violation of the substantive aspect of article 2 in To-
masic,142 noting the failure of authorities to order and carry out a search of 
the perpetrator’s premises and vehicle for a gun; and properly administer 
prescribed psychiatric treatment, measures considered potent to avert the 
risk to the victims’ lives.143 This case is also an example of general positive 
obligations under article 2 (not just regarding this individual applicant), be-
cause the Court scrutinizes deficiencies of the national system also for the 
protection of the lives of others (general society) from acts of dangerous 
criminals.144 

Thus, in his concurring opinion in Tomasic, Judge Nikolaou goes deeper and 
criticizes the lack of “specific rules spelling out measures of mandatory psy-
chiatric treatment”145 which made it an empty measure of protection from 
start. He sharply catches the crux of the victims’ need of protection in sim-
ilar cases, because even when the mandatory treatment is enforced, it may 
still call for additional measures, for a real protection of victims. Thus, in this 
case, the victims remained “imperatively in need of police protection with-
out which their lives remained in mortal danger.”146 

In Kontrova, positive measures expected from the police were of operational 
nature (to carry out a search of the firearm, launch criminal investigation). 
Authorities failed to do so because of the attitude, arbitrarily treating these 

139 Tomasic and Others v Croatia, App no 46598/06 (ECHR, 15 April 2009) [49].
140 Civek v Turkey App no 55354/11 (ECHR, 23 February 2016) [33].
141 Ibid., [47].
142 Tomasic and Others v Croatia, App no 46598/06 (ECHR, 15 April 2009) [46].
143 Ibid., [60].
144 Ibid.,[64].
145 Tomasic and Others v Croatia, App no 46598/06 (ECHR, 15 April 2009), concurring opinion of 

Judge Nicolaou, [3]. 
146 Ibid., [6].
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threats in a private matter as a minor offence.147 This attitude is a main root 
cause of many similar failures to intervene. Interestingly, although Slovakian 
authorities indicted several policemen for negligent dereliction of duty,148 the 
Court still found a substantive violation of article 2 of the Convention. Thus, 
the Court is not satisfied with ex post discharge of positive obligations. The 
bottom line in these cases is if perpetrators of domestic violence are mentally 
ill, it results in a heightened duty of the State to protect the victims and thus 
an increased degree of scrutiny by the Court on positive obligations.

ii) Duty to issue and enforce protection orders speedily

It is a central duty that resonates throughout most of the examined cases 
here. A protection order is an often-used practical measure specifically in 
domestic violence cases, mostly a judicial injunction, which requires the per-
petrator to break physical contact and communication with the victim for a 
period of time and can include other special measures. The Court performs 
a thorough scrutiny of how these are enforced in practice. To date, this mea-
sure may require both legal (special domestic violence law to ensure these 
measures exist), and policing (factual intervention) measures, but it seems 
to fit better into operational measures.

Thus, in Kilic, a case where the applicant’s daughter was killed by the latter’s 
husband, the Court expressly points not to absence of protection orders (be-
cause three were issued), but that “they proved to be totally ineffective to en-
sure any protection.”149 In finding a substantive violation of article 2, the 
Court focused on the delays to enforce these, thus a key element of speedy 
protection. 

Besides a speedy enforcement, the second key factor is the compliance to the 
protection order by the perpetrator himself, by attaching real guarantees of 
compliance. In Civek, another case of a murdered domestic violence victim, 
applicants alleged failure of the Turkish authorities to protect their mother 
from their father. The perpetrator’s motives of inflicting twenty-two stab 
wounds to the victim were to protect his honor, since “almost any man would 
react the same.”150 While the Court acknowledged certain positive steps Tur-
key took to act with due diligence and protect Selma Civek during the initial 
stage of intervention, it found a violation during the final stage of the pro-
tection, because of the inaction of the police after the perpetrator’s release 

147 Kontrova v Slovakia App no 7510/04 (ECHR, 31 May 2007) [15-18].
148 Ibid., [25].
149 Halime Kilic v Turkey App no 63034/11 (ECHR, 28 June 2016) [95].
150 Civek v Turkey App no 55354/11 (ECHR, 23 February 2016) [13].
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from custody. He continued to harass and threaten the victim without any 
practical measures taken to stop him,151 despite the existing law which made 
it possible to arrest the perpetrator for a violated judicial order. 

Hence, partial compliance with the positive obligations also does not satisfy 
the efficiency standard set by the Court. The Court clearly defines that the aim 
of imposing criminal sanctions on the perpetrator for not complying with the 
protection order is “to restrain and deter the offender from causing further 
harm.”152 Thus, a related positive obligation of States to ensure compliance to 
protection orders is to ensure the criminal liability of the perpetrator for the 
knowledgeable violation of the order.

2.4 Substantive positive obligations under article 3 

Article 3(1) of the ECHR reads as follows: “No one shall be subjected to torture 
or to inhuman or degrading treatment or punishment.” 

It is an absolute right frequently infringed in domestic violence cases. Nota-
bly, while Turkey is “leading” on cases of violation of the right to life, Moldova 
“leads” in the area of violation of article 3, by a series of post-Opuz cases. De-
spite a well-developed Moldovan legal framework,153 in all cases the Court no-
ticed failure to enforce it, to enforce protection orders especially. These cases 
will be the main focus of analysis here.

The States parties have the duty to ensure that persons in their jurisdiction 
“are not subjected to torture or inhuman or degrading treatment or punish-
ment, including such ill-treatment administered by private individuals.”154 
In these cases, intervention into private or family life “may be necessary”155 
to ensure a proper discharge of positive obligations. In Opuz, we see that the 
main general threshold test applied regarding an allegation of ill-treatment 
or torture, is the minimum level of severity.156 

Importantly, in application of the general tests to assess the minimum sever-
ity threshold of article 3, in Eremia, the Court took into account the subjec-
tive element of fear, not just physical beatings. It noted that “fear of further 
assaults was sufficiently serious to cause the first applicant to experience suf-

151 Civek v Turkey App no 55354/11 (ECHR, 23 February 2016) [57-64].
152 Valiulienė v Lithuania, App no 33234/07 (ECHR, 26 March 2013) [85].
153 See T.M. and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014) [44].
154 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [159].
155 E.M. v Romania App no 43994/05 (ECHR, 30 October 2012) [58].
156 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [158].
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fering and anxiety amounting to inhuman treatment.”157 Similarly, the Court 
delineates in another case that “evidence of such fear can be found in the ap-
plicant’s seeking refuge outside their home.”158 However, it is a relative con-
cept, which depends on “nature and context of the treatment, its duration, its 
physical and mental effects and in some instances, the sex, age and state of 
health of the victim.”159 

Both substantive and procedural horizontal positive obligations are triggered 
in this cluster of cases. The types of duties under the scrutiny of ECtHR are 
similar to those described earlier under article 2. Thus, the Court’s general 
test in article 3 is, on one hand, centered on positive obligations “to set a legis-
lative framework aimed at preventing and punishing ill-treatment by private 
individuals”,160 and on the other hand, provided that the knowledge criterion 
is satisfied,161 “to apply the relevant laws in practice, thus affording protec-
tion to the victims and punishing those responsible for ill-treatment.”162 Sim-
ilarly to the previously examined cluster of cases, the duty to enforce the law 
and protection orders specifically is at the core of this cluster of cases.

In Mudric, in which the Court was unanimous in finding a violation of article 
3, the applicant alleged failure of the authorities to protect her from domes-
tic violence and to punish the aggressor, her former husband, whom she had 
divorced 20 years ago.163 To date, he was diagnosed with and frequently treat-
ed for paranoid schizophrenia and recognized to be dangerous to society. In 
this case, both substantive and procedural positive obligations were under 
scrutiny. The authorities’ ineffective actions to enforce protection orders by 
“allowing (the aggressor) to stay in the applicant’s house for more than a year 
after her complaint was made,”164 resulted in a violation of the Convention. 

In Eremia, the Court found a violation of article 3 positive obligations, due to 
the failure to protect the applicant from recurring domestic violence, perpe-
trated also in front of her teenage daughters. Allegedly, the perpetrator pres-
sured the applicant to withdraw the criminal complaint, by threats to kill her 
and by simulating strangling her.165 Significantly, in this case the aggressor 
was himself a police officer. The Court found it especially disturbing that 

157 Eremia and Others v Moldova App no 3564/11 (ECHR, 28 May 2013) [54], the subjective element of 
fear	is	also	taken	into	account	in	numerous	article	3	cases B. v Moldova App no 61382/09 (ECHR, 16 
July 2013) [58], D.P. v Lithuania,	App	no	27920/08	(ECHR,	22	October	2013,	strike	out)	[21-22].

158 T.M. and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014) [41].
159 Ibid., [35].
160 Mudric v Moldova App no 74839/10 (ECHR, 16 July 2013) [47].
161 Ibid., [49].
162 Ibid.
163 Ibid., [7].
164 Ibid., [52].
165 Eremia and Others v Moldova App no 3564/11 (ECHR, 28 May 2013) [18].
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the authorities “shielded…(a policeman) from criminal liability rather than 
deterring him from committing further violence”.166 The Court established 
that the authorities were well aware of the violence, noted presence of an “in-
creased risk of further violence”,167 and the perpetrator’s “blatant disregard 
of the protection order.”168 Thus, the Court uses the same main determinants 
of knowledge and foreseeable risk as in article 2. 

The issue of speedy protection169 was the crux of the Court’s decision in E. v Slo-
vakia. In this case, the domestic authorities failed to ensure protection under 
article 3 and 8, to the applicant and her three children, all victims of psycho-
logical, physical and also sexual domestic violence (against applicant’s daugh-
ter), by not issuing on own motion an interim order to exclude the perpetrator 
from the jointly leased property.170 The Court noted that the applicants “re-
quired protection immediately, and not a year or two after the allegations first 
came to light.”171 Similarly, in Eremia, the Court points that “the risk to the 
applicant’s physical and psychological well-being was imminent and serious 
enough as to require the authorities to act swiftly.”172 Hence, speedy protection 
is considered paramount by the Court in domestic violence cases. 

In B. v Moldova, the applicant had to endure systematic beatings from her 
ex-husband. The Court noticed that the applied fines were small and “had no 
deterrent effect”173 and the protection order was meaningless, because the 
authorities did not evict the aggressor. This case shows another frequent pat-
tern in the behavior of authorities in domestic violence cases. Thus, the per-
petrator’s property rights were considered by local authorities to outweigh 
the victim’s right to safety. Importantly, the Court was unable to adhere to 
such proportionality assessment by the local authorities, and requested do-
mestic courts “to properly balance the two competing rights … by offering 
real protection to the applicant, while not depriving (the aggressor) of his 
possessions.”174 Hence, as already noted before, the Court clearly tilts the bal-
ance of rights towards the applicant’s safety.

In T.M. v Moldova, a case of physical and psychological abuse of the appli-
cant and her child, the Court was ready to accept that also suffering of the 

166 Eremia and Others v Moldova App no 3564/11 (ECHR, 28 May 2013) [65].
167 Ibid., [59].
168 Ibid., [60].
169 The Court emphasized delayed protection in a number of domestic violence cases. See also T.M. 

and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014), [49].
170 E.S. and Others v Slovakia App no 8227/04 (ECHR, 15 September 2009) [33].
171 Ibid., [43], emphasis added.
172 Ibid., [61].
173 B. v Moldova App no 61382/09 (ECHR, 16 July 2013) [53].
174 Ibid., [59].
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applicant’s child attained the threshold of article 3 due to “direct assault and 
verbal abuse, as well as having witnessed her mother being abused”,175 mainly 
due to her tender age of eight years old. However, the negative impact on older 
children, as indirect victims of violence, cannot be ruled out. As studies re-
veal, a high number of victims of domestic violence experience post-traumat-
ic stress disorder (PTSD),176 similarly to war prisoners. Thus, D.P. v Lithua-
nia dramatically reveals this important angle of domestic violence, because 
the lack of effective protection from regular beatings and threats may lead to 
constant fear and tensions at home with a deep psychological impact also on 
older children.177 

By contrast, Rumor v Italy shows that, if all reasonable protection measures 
are taken, the Court is satisfied that positive obligations are discharged ef-
fectively.178 In this case, the applicant with two children was assaulted by her 
former partner, but the authorities reacted promptly, performed a careful 
assessment of the risk to the victim, properly applied the law and sentenced 
the perpetrator to jail. All these led the Court to the conclusion that all the 
necessary steps, in other words - positive obligations, were taken. 

Last, but not least, in N. v Sweden, the Court also touches on the non-re-
foulement aspect of article 3 and found that Sweden would violate article 3 of 
the Convention by deporting the applicant to her country of origin, Afghani-
stan, where she ran the risk of being subjected to domestic violence, endemic 
there.179

2.5 Substantive positive obligations under article 8 

Article 8(1) reads: Everyone has the right to respect for his private and family 
life…

In general, respect for ‘private life’ is a term whose broadness accounts by far 
for the most positive obligations claims.180 A significant number of domestic 
violence cases related to the violation of non-absolute rights fall under arti-
cles 8 and 14 of the Convention. 

175 T.M. and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014) [41].
176 Prevalence estimates regarding battered women indicate high rates of depression, suicidality and 

63.8%	in	11	studies	of	posttraumatic	stress	disorder	(PTSD).	Jacqueline	M.	Golding,	‘Intimate part-
ner violence as a risk factor for mental disorders: A meta-analysis’ Journal of family violence 14.2	
(1999) 99. 

177 D.P. v Lithuania App no 27920/08 (ECHR, 22 October 2013) [21-24]. Apparently domestic violence 
was	the	cause	of	depression	of	applicant’s	son,	who	eventually	took	his	life.	

178 Rumor v Italy App no 72964/10 (ECHR, 27 May 2014).
179 N. v Sweden App no 23505/09 (ECHR, 20 July 2010), [34].
180 Xenos Dimitris, The positive obligations of the state under the European Convention of human 

rights (Routledge, 2012) 12.
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Firstly, the Court reiterates that the concept of private life is not an absolute 
right and includes a person’s physical and psychological integrity.181 Also, 
positive obligations are “inherent in effective “respect” for private and fami-
ly life”182 and “may involve the adoption of measures in the sphere of the rela-
tions between individuals.”183 

2.5.1 Duty to set up a legal framework

In Bevacqua, a pre-Opuz case, the applicant alleged failure of the authorities 
to protect her from at least four separate violent incidents from her husband, 
during custody and divorce procedures. Delay in child custody procedures 
with due diligence resulted in failure to secure respect for private life in this 
case. Despite the applicant’s request to examine her case under the scope of 
article 3, the Court decided to examine it under the scope of article 8, without 
stating its reasons. This reframing under the scope of a non-absolute right 
played a crucial role in the final outcome of the case, as seen further.

In this case, the State refused to institute public criminal proceedings against 
the aggressor, because Bulgarian law provided that only medium bodily inju-
ries qualified (i.e. long-lasting difficulties to the hearing, sight or limb, dis-
figuring of face or broken jaw), whereas in this case the victim supported 
light bodily injuries. While expressly recognizing her vulnerability, at that 
moment, the Court implicitly agreed with the Bulgarian law that not all do-
mestic violence cases require public prosecution, leaving it under the “choice 
of means ... within the domestic authorities’ margin of appreciation.”184 

Such a lax position of the Court in this pre-Opuz case, which requires the 
victim to pay first a very high price of medium injuries, as seen above, in 
order to even qualify for public intervention, is unacceptable! What, if not a 
properly tailored law, will make intervention for police and other authorities 
mandatory? Such an approach not only encourages the domestic authorities’ 
attitude of treating light injuries as trivial, seen as a normal by-product of a 
merely private dispute, in fact it upholds a culture of tolerance of domestic vi-
olence. As Letsas points, the idea that local authorities are “better placed” to 
assess local values “has been criticized as lending weight to the idea of moral 
relativism and compromising the universality of human rights.”185 This case 
is an example of such an unfortunate compromise. 

181 Bevacqua and S. v Bulgaria App no 71127/01 (ECHR, 12 June 2008) [65].
182 Ibid., [64].
183 Irene Wilson v United Kingdom App no 10601/09 (ECHR, 23 October 2012) [37].
184 Bevacqua and S. v Bulgaria App no 71127/01 (ECHR, 12 June 2008) [82].
185 George Letsas,’Two concepts of the margin of appreciation’ (2006) 26.4 Oxford Journal of Legal 

Studies 723.
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However, the Court seemed to reconsider this view in its subsequent case-
law. Thus, in 2010 in A v Croatia, the acts of violence included serious death 
threats, hitting and kicking the applicant in the head, face, body and physi-
cal injuries.186 In this case, in relation to the sphere of criminal law protec-
tion, the Court evokes the Convention’s living instrument principle, which 
“requires greater firmness in assessing breaches of the fundamental values 
of democratic societies.”187 Later, in T.M. v Moldova from 2014, the Court ex-
plains in more clear terms that: “the prosecutor’s position that no criminal 
investigation could be initiated unless the injuries caused to the victims were 
of a certain degree of severity also raises questions regarding the efficiency 
of protective measures, given the many types of domestic violence, not all of 
which result in physical injury, such as psychological and economic abuse.”188 
While the wording “raises questions” does not yet reveal a firm position of the 
Court on this matter, it is still a welcome progress in its reasoning.

2.5.2 Dignity of victims as a factor in domestic violence caselaw

Of particular interest to this context is Valiuliene, a post-Opuz case, albeit 
examined under a procedural aspect of article 3. In Valiuliene, the applicant 
had been strangled, hit and kicked by her live-in partner on five occasions, 
all episodes resulting in minor injuries. Despite an existing legal frame-
work189 to punish the perpetrator, the authorities considered the injuries to 
be “merely trivial”190 and failed to do so. Unlike the domestic authorities, the 
Court expressly treats these five episodes of domestic violence as a continu-
ing offence, thus an aggravating circumstance.191 The Court acknowledged 
that “psychological impact is an important aspect of domestic violence”192 
and also fear and helplessness of the applicant,193 but without a palpable sub-
stantive outcome.

Importantly, in his concurring opinion in Valiuliene, Judge Albuquerque 
pointed that it “could have been a leading case” and criticized the majority for 
not finding also a substantive violation, pointing that humiliation of dignity is 
“precisely this intrinsic element” that triggers the application of article 3.194 

186 George Letsas,’Two concepts of the margin of appreciation’ (2006) 26.4 Oxford Journal of Legal 
Studies 723 [56].

187 A. v Croatia App no 55164/08 (ECHR, 14 October 2010) [67].
188 T.M. and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014) [47].
189 Ibid., [78].
190 Ibid., [46].
191 Ibid., [68].
192 Ibid., [69].
193 Ibid., [70].
194 Valiuliene v Lithuania, App no 33234/07 (ECHR, 26 March 2013), Concurring opinion of Judge 

Albuquerque.	Importantly,	he	presents	a	detailed	incursion	into	the	concept	of	domestic	violence	
(emphasis added).
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Indeed, the deepest layer of all domestic violence cases, beyond the physical 
vulnerability of the victims, is their trampled on human dignity. Of course, 
there is Opuz,195 in which the Court descended full-weight on the defective 
Turkish legal framework, by instituting the pilot judgement procedure, 
where the degree of suffering reached the threshold of article 3. But hard cas-
es make a bad law, the majority being closer to Bevacqua or Valiuliene, in both 
of which the Court missed an opportunity to place these under the scope of 
article 3, due to a lesser degree of injury. 

Until now it was inexplicable why a slap on a face by the police196 weighed 
heavier in the eyes of the Court than the inaction of authorities and resulting 
years of humiliation and injuries caused by a “loved” one? Also, do such in-
consistencies show that the positive obligations weigh less than the negative 
ones?197 

However, significantly and groundbreakingly for this segment of caselaw, in 
the recent case Volodina v Russia the Court has finally incorporated the dis-
course on humiliation of dignity, as a sufficient threshold to attain the level 
of suffering required under article 3, as follows:

“Even in the absence of actual bodily harm or intense physical or mental suf-
fering, treatment which humiliates or debases an individual, showing a lack of 
respect for or diminishing his or her human dignity, or which arouses feel-
ings of fear, anguish or inferiority capable of breaking an individual’s moral 
and physical resistance, may be characterised as degrading and also fall 
within the prohibition set forth in Article 3. It should also be pointed out that 
it may well suffice that the victim is humiliated in his or her own eyes, even if 
not in the eyes of others (see Bouyid v Belgium [GC], no. 23380/09, §§ 86-87, 
ECHR 2015).”198

In this case, the Court also drew attention to a continued trampling on the vic-
tims’ dignity by the perpetrator, who after a series of beatings and stalking, 
also vengefully published her private photographs, considered by the Court 
as an act that “further undermined her dignity, conveying a message of hu-
miliation and disrespect.”199

195 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [198-200].
196 Bouyid v Belgium, App no 23380/09 (ECHR, 28 September 2015).
197 For an in-depth discussion on comparison of negative and positive obligations, also the proposal 

on merging these, see Laurens Lavrysen, Human Rights in a positive state: rethinking the rela-
tionship between positive and negative obligations under the European Convention on Human 
Rights, (Cambridge, Intersentia 2016).

198 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [73].
199 Ibid., [75].
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Thus, while the discourse on dignity was virtually absent in Court’s reasoning 
in the entire cluster of cases, with Volodina v Russia200 a new dawn may be 
coming and this case could be considered as a confirmation of the visible pro-
gression in the Court’s view on domestic violence. Under this aspect,201 this 
case from 2019 may be considered as the landmark case affirming dignity 
as a core issue, triggering the discourse on ill-treatment and application of 
article 3 in all forms of domestic violence.

 2.5.3 Duty to provide operational, administrative and policing measures 

Although the degree of criminalization of lesser injuries resulting from vio-
lence was left to the State’s discretion, as discussed above, the operative or po-
licing measures were not. The Court stated the view that “no such assistance 
was due as the dispute concerned a “private” matter was incompatible with 
their positive obligations to secure the enjoyment of the applicant’s article 8 
rights.”202 Thus, failure of the police to protect the applicant resulted in vio-
lation of article 8. 

In A. v Croatia,203 mentioned above, the failure by the State to implement a 
series of measures (i.e. compulsory psychiatric treatment, detention, fines) 
against the applicant’s mentally ill violent husband resulted in a breach of 
positive obligations under article 8, despite the fact that other measures were 
taken. 

In Hajduova, also a case regarding a mentally ill perpetrator of domestic vi-
olence, the threats of killing and verbal and physical abuse against the appli-
cant and her lawyer did not materialize.204 However, these were to be treated 
as very real and serious by the authorities due to a history of physical abuse 
and a “well-founded fear that they may be carried out.”205 Hence, the Court 
established that failure to duly ensure the psychiatric treatment of the perpe-
trator and order a detention led to a breach of positive obligations.206

200 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [75].
201 The fact that the majority declared the domestic violence supported by the victim in this case 

as	mere	ill-treatment	and	not	as	torture,	was	harshly	criticized	by	Judge	Albuquerque,	who	
consequently	declared	this	case	as	“another	lost	opportunity”.	See	Concurring	Opinion	of	Judge	
Albuquerque,	Volodina v Russia App no 41261/17 (ECHR, 9 July 2019). 

202 Ibid., [83].
203 A. v Croatia App no 55164/08 (ECHR, 14 October 2010) [53], [66]. 
204 Hajduova v Slovakia App no 2660/03 (ECHR, 30 November 2010) [49].
205 Ibid., [49].
206 Ibid., [50].
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2.6 Prohibition of discrimination under Article 14 of the ECHR 

The prohibition of discrimination is established in Article  14 of the ECHR 
and guarantees equal treatment in the enjoyment of the other rights set out 
in the Convention as follows:

“The enjoyment of the rights and freedoms set forth in this Convention shall 
be secured without discrimination on any ground such as sex, race, color, lan-
guage, religion, political or other opinion, national or social origin, associa-
tion with a national minority, property, birth or other status.”

In many domestic violence cases,207 the Court also found a violation of article 
13 (right to an effective remedy) or article 14 (prohibition of discrimination) 
of the Convention. Due to constrictions of this handbook, the following analy-
sis focuses solely on the article 14 segment in the ECtHR caselaw on domestic 
violence. The relevant part of positive obligations which amounts to a breach 
of article 14 of the Convention is the failure of States to put in place specific 
measures to combat gender-based discrimination against women.

First and foremost, the principle of non-discrimination is very important be-
cause it influences the enjoyment of all other human rights.208 The issue of 
discrimination lies at the heart of the domestic violence phenomenon. The 
perpetrator manages to establish physical, psychological or economic con-
trol over the victim. Unless there is a well-established safety net to catch the 
victim outside the domestic violence circle, by speedy intervention of State 
authorities pursuant to their due diligence (termed as positive obligation un-
der ECHR) to act, there is little chance the vulnerable victims will be able to 
manage that life-saving escape on their own. 

To date, by including the term “or other status”, the Convention contains an 
open-ended list of protected grounds, which goes beyond the regular pro-
tected characteristics (i.e. sex, age, nationality, race, colour, religion etc.).209 
However, article 14 of the ECHR is not a free-standing right under the ECHR, 
as an allegation of discrimination has to be examined in conjunction with a 
violation of a substantive right envisaged by the Convention. The addition-
al Protocol  12  (2000) to the ECHR expands the scope of the prohibition of 
discrimination to equal treatment in the enjoyment of any right, including 

207 In other cases, while the applicant has alleged existence of a discriminatory treatment, the Court 
considered	that	the	examination	of	the	application	was	sufficient	under	articles	2,	3	or	8	and	it	was	
not necessary to examine the case also in conjunction with article 14.

208	 Handbook	on	European	non-discrimination	law,	2018	edition	of	the	European	Union	Agency	for	
Fundamental Rights and Council of Europe, accessible at https://www.echr.coe.int/Documents/
Handbook_non_discri_law_ENG.pdf, p. 10.

209 Ibid., p. 161.
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rights under national law, which ensures a broader protection than article 
14. Hence, the standards of substantial equality are an important part of the 
non-discrimination principle.

Secondly, the ECtHR emphasized that the Convention cannot be interpreted 
in a vacuum, but must be interpreted in harmony with the general principles 
of international law, including the main instruments in the area of interna-
tional human rights.210 As already mentioned in the beginning of this hand-
book, the use by the Court of the international treaties and reports indicates 
that once the Istanbul Convention, a specialized international treaty in the 
area of preventing and combating violence against women and domestic vio-
lence, is ratified by more and more member states of the CoE, it shall become 
a crucial yardstick for the ECtHR in assessing the positive obligations in pro-
tection of victims of gender-based crimes. 

In compliance with CEDAW Article 1, discrimination against women is de-
fined as “any distinction, exclusion or restriction made on the basis of sex 
which has the effect or purpose of impairing or nullifying the recognition, en-
joyment or exercise by women, irrespective of their marital status, on a basis 
of equality of men and women, of human rights and fundamental freedoms in 
the political, economic, social, cultural, civil or any other field.”

The Committee on the Elimination of All Forms of Discrimination Against 
Women (hereinafter “the CEDAW Committee”) has found that “gender-based 
violence is a form of discrimination that seriously inhibits women’s ability to 
enjoy rights and freedoms on the basis of equality with men”.211 Also, the CE-
DAW Committee made an emphasis on stereotypes as a root cause and conse-
quence of gender-based discrimination.212

The Court has heavily relied on these international instruments and deci-
sions of international bodies in its caselaw regarding violence against women 
to draw the conclusion that the State’s failure to protect women against do-
mestic violence breaches their right to equal protection by the law and that 
this failure does not need to be intentional.213 

210	 Handbook	on	European	non-discrimination	law,	2018	edition	of	the	European	Union	Agency	for	
Fundamental Rights and Council of Europe, accessible at https://www.echr.coe.int/Documents/
Handbook_non_discri_law_ENG.pdf,  p. 27.

211 See the CEDAW Committee Recommendation No. 19 on violence against women, (1992), par. 24 (a).
212 UN, CEDAW (2010), Communication No. 28/2010, CEDAW/C/51/D/28/2010, 24 February 2012, para. 

8.8.
213 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [191].
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2.6.1 Applicable principles to establish the existence of discrimination

In order for a violation to arise under article 14, the Court assesses if there is 
proof of a different treatment of persons in analogous or relevantly similar 
situations, where such differential treatment has no objective or reasonable 
justification.214 When there is discrimination of a particular group (women in 
this case), discrimination may occur even where it is not specifically aimed at 
that group and there is no discriminatory intent.215

The Court will examine whether the State has adopted legislation capable of 
addressing the problem of domestic violence and will check if the State has 
offered protection to women who have been disproportionately and differ-
ently affected by violence.216 The attitude of authorities and their passivity in 
handling cases of domestic violence is examined under a magnifying glass by 
the Court.217

Importantly, the Court stresses that the “advancement of gender equality 
is today a major goal in the member States of the Council of Europe”.218 This 
newly adopted gender-sensitive approach to domestic violence cases by the 
Court resulted in palpable outcomes in the way the cases are handled. Repeat-
edly, the burden of proof in difference of treatment in these cases has been 
shifted to the Government. In practice, if the facts as presented by the claim-
ant appear credible and consistent with the available evidence, the ECtHR 
will accept them as proved, unless the state is able to offer a convincing al-
ternative explanation.219 Thus, pursuant to Judge Albuqueque’s explanation 
in his concurrent opinion to Volodina v Russia, “the burden is shifted since 
the general understanding of domestic violence and relevant statistics have 
indicated that the persistent vulnerable position of women when experienc-
ing gender-based violence in a domestic setting is exacerbated by inactivity 
on the part of a State”.220 Also, in Opuz v Turkey, the Court recognized the im-
portance of undisputed official statistics as evidence to establish the de facto 
situation that can be relied upon in the claims of discriminatory treatment of 
groups (in the domestic violence cases, mainly of women).221

214 See Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [109], Opuz v Turkey App no 33401/02 
(ECHR, 9 June 2009) [175].

215 Ibid.
216 Eremia and Others v Moldova App no 3564/11 (ECHR, 28 May 2013) [84].
217 See for example, T.M. and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014) [61].
218 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [112].
219	 Handbook	on	European	non-discrimination	law,	2018	edition	of	the	European	Union	Agency	for	

Fundamental Rights and Council of Europe, accessible at https://www.echr.coe.int/Documents/
Handbook_non_discri_law_ENG.pdf, p. 233.

220	 See	Concurrent	opinion	of	Judge	Albuquerque,	joined	by	Judge	Dedov	(Volodina v Russia), footnote 3.
221 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [180].
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As explained in the recent Handbook of the ECHR, where the ECtHR finds 
a violation of a substantive right, it will not go on to consider the complaint 
of discrimination when it considers that this will involve an examination of 
essentially the same complaint.222 At the same time, it is not a requirement 
that there is a violation of a substantive right guaranteed by the Convention, 
but only if the facts of the case fall “within the ambit” of another substantive 
provision.223

As to the procedural aspects of discrimination claims, the Court holds the 
principles that there are no procedural barriers to the admissibility of evi-
dence or predetermined formulae for its assessment.224

The Court shall first establish that there is a prima facie indication that do-
mestic violence affects mainly women and then turns on to examine the par-
ticular context, by assessing the general attitude of the local authorities – such 
as the manner in which women are treated at police stations when reporting 
domestic violence and judicial passivity to effectively protect the victims.225 
When these traces in conduct of governmental authorities are confirmed and 
the Court notices the existence of a repeated pattern of condoning domestic 
violence, it may declare that there is a climate conducive to domestic violence. 

Thus, in Opuz v Turkey, the Court took into account that despite the legal 
reform, the “general and discriminatory judicial passivity in Turkey, albeit 
unintentional, mainly affected women”.226 Specifically, the Court also drew 
attention to the vulnerable situation of women who mainly have no educa-
tion and no income, but also to the fact that the police did not investigate 
their complaints, but instead assumed the role of mediator, in an attempt to 
convince the victims to drop their complaint.227 Importantly, the Court has 
emphasized that “the general and discriminatory passivity in Turkey creat-
ed a climate that was conducive to domestic violence.”228 This resulted in an 
insufficient commitment to take appropriate action to address domestic vi-
olence229 and resulted in discrimination of women and, accordingly, a viola-
tion of article 14 of the Convention.

222	 Handbook	on	European	non-discrimination	law,	2018	edition	of	the	European	Union	Agency	for	
Fundamental Rights and Council of Europe, accessible at https://www.echr.coe.int/Documents/
Handbook_non_discri_law_ENG.pdf, p. 31.

223 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [180].
224 Ibid., [122].
225 Ibid., [113].
226 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [199].
227 Ibid., [194-195].
228 Ibid., [198].
229 Ibid., [200].
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Clearly, the same discourse on a “climate conducive to domestic violence” 
runs as a red thread through several cases in the Court’s caselaw on domestic 
violence. Thus, the climate of impunity that led to a loss of life of the mur-
dered victim of domestic violence, Halime Kilic, has been also duly noted by 
the Court in another case against Turkey.230 The failure of the police and pros-
ecutor to ensure that she had access to a shelter to escape from violence, in 
the case of this victim, who was a mother of seven children and considered by 
the Court to be in a state of special moral, physical and material vulnerability, 
also led to a violation of article 14 of the ECHR, in conjunction with article 
2. Similarly, in M.G. v Turkey, another case in which the recognition by the 
Court of the existence of systemic and permanent violence against women in 
Turkey, the lack of protection of a victim of domestic violence resulted in a 
violation of article 14.231 

Volodina v Russia is another recent case, long-awaited by domestic violence 
specialists, because Russia is the only CoE country which currently has no 
specific legislation to prosecute domestic violence or to issue protection or-
ders for victims of domestic violence. In this case, the applicant was subject-
ed during a term of two years to repeated beatings, also leading to the loss of a 
pregnancy, abduction, publishing of her private pictures and stalking by her 
former partner while the police repeatedly refused to provide her with state 
protection. 

To date, Russia is by far the largest member State of the CoE, with an attest-
ed serious problem of domestic violence. Despite the alarming situation on 
domestic violence brought to the attention of the authorities by UN bodies, 
Russia decriminalized the offence of assault within the family in 2017.232 
Any complaints of battery by spouses are examined through a general pri-
vate prosecution system, where the burden of proof is high and the burden 
of proof of evidence lies fully on the victim.233 As the applicant stated, private 
prosecution cases were “prohibitively onerous for a victim, who had to act as 
her own investigator, prosecutor and advocate”.234 Moreover, while 50 draft 

230 See Halime Kilic v Turkey App no 63034/11 (ECHR, 28 June 2016) [120], in which the alleged facts 
took	place	prior	to	Opuz and despite the reforms at that moment, the Court considered the situa-
tion at the moment the domestic violence was committed.

231 M.G. v Turkey App no 646/10 (ECHR, 22 March 2016) [117].
232 In fact, domestic violence was treated as a criminal offence in Russia only through the period of 

2016-2017.
233 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [65].
234 Ibid., [69].
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laws had been elaborated to tackle domestic violence, none were adopted and 
no official statistics are known on the number of victims.235 

Consequently, the Court found there was clear evidence of a climate condu-
cive to domestic violence and a violation of article 14 of the Convention in 
conjunction with article 3 by stating that:

“In the Court’s opinion, the continued failure to adopt legislation to combat 
domestic violence and the absence of any form of restraining or protection or-
ders clearly demonstrate that the authorities’ actions in the present case were 
not a simple failure or delay in dealing with violence against the applicant, but 
flowed from their reluctance to acknowledge the seriousness and extent of the 
problem of domestic violence in Russia and its discriminatory effect on wom-
en. By tolerating for many years a climate which was conducive to domestic 
violence, the Russian authorities failed to create conditions for substantive 
gender equality that would enable women to live free from fear of ill-treatment 
or attacks on their physical integrity and to benefit from the equal protection 
of the law.”236 

In many other cases,237 the Court similarly declared that the actions of the 
authorities had gone beyond a simple failure or delay in dealing with violence 
against women and amounted to a repetition of acts condoning such violence 
and reflecting a discriminatory attitude towards victims on account of their 
sex.238

Thus, in Eremia v the Republic of Moldova, the Court found that the author-
ities were well aware that the applicant was subjected to domestic violence 
by her husband, a police officer, while her teenage daughters had to witness 
the violence, which resulted in psychological suffering. The failure to enforce 
a protection order and the fact that the authorities shielded the perpetrator 
from all responsibility resulted in the Court’s decision that the actions of 
the authorities “were not a simple failure or delay in dealing with violence 
against the first applicant, but amounted to repeatedly condoning such vio-
lence and reflected a discriminatory attitude towards the first applicant as 

235 See Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [66], according to the Human Rights 
Watch report of 2018, “I Could Kill You and No One Would Stop Me”. Weak State Response to 
Domestic Violence in Russia, each forth family in Russia faces the problem of domestic violence, 
with 40 percent of all grave violent crimes in Russia being committed within the family. To date, 
this	case	was	unique	in	Court’s	domestic	violence	caselaw,	due	to	absolute	absence	of	specific	
legislation to address the pervasive problem of domestic violence (according to statistics, about 14 
000 women die yearly at the hands of their husbands/partners). To date, Russia and Azerbaijan are 
also the only two states of the CoE that did not sign the Istanbul Convention.

236 Ibid., [132].
237 See Balsan v Romania App no 49645/09 (ECHR, 23 May 2017) [85].
238 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [113].
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a woman”239 and a violation of article 14 of the Convention. Simultaneously, 
the Court holds the authorities responsible for the lack of a serious attitude 
towards the problem of domestic violence in Moldova and its discriminatory 
effect on women.

Crucially, in T.M. and C.M. v Moldova, in which the criminal investigation 
was not performed because the prosecutor did not regard the injuries of the 
applicant as severe enough, the Court has drawn the attention of the author-
ities to the specific nature of domestic violence “which does not always result 
in physical injury”.240 Consequently, the Court found a violation of article 14 
of the ECHR.

239 Eremia and Others v Moldova App no 3564/11 (ECHR, 28 May 2013) [89], and a similar conclusion on 
violation of article 14 of ECHR in T.M. and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014) 
[62], Mudric v Moldova App no 74839/10 (ECHR, 16 July 2013) [63]. 

240 T.M. and C.M. v Moldova App no 26608/11 (ECHR, 28 January 2014) [59].
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Trends in the national response 
to cases of domestic violence 

As already mentioned earlier, the international legal framework241 recognizes 
the specific nature of gender-based violence against women, including with-
in the family, justifying the need for a distinct approach for the legal system 
intervention to prevent and punish this type of violence. The relevant inter-
national standards strongly recommend the adoption of particular actions to 
ensure efficient protection of victims at a national level.

The caselaw analysis of the ECtHR in Chapter 2 above thoroughly describes 
the barriers women face in their attempts to access justice. These barriers are 
determined among others by such factors as: discriminatory attitude towards 
women victims of domestic violence, treating domestic violence as a private 
and less serious matter not requiring an immediate response, gaps in the na-
tional domestic violence legislation, deficient application of the legislation, 
limited access of victims of domestic violence to services and justice etc. 

As seen in previous chapters, under the ECHR, it is the States that have the 
duty to make the positive obligations “tick”, while the Court will closely exam-
ine the efficiency of the national laws, practices and measures taken. Since 
this handbook was designed particularly for the Moldovan legal practitioners 
in the area of combatting domestic violence, this chapter reveals the common 
trends in the response of the Moldovan justice sector to cases of domestic vi-
olence, based on the findings of the monitoring of court proceedings in cases 

241 UN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW, 1979); 
Council of Europe Convention on Preventing and Combating Violence Against Women and Do-
mestic Violence (Istanbul Convention, 2011) etc.
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of domestic violence and sexual violence.242 The monitoring was conducted 
throughout May 2017-February 2018 and revealed some practices that pre-
vent victims of domestic and sexual violence from accessing justice.

3.1 Access to legal assistance 

In line with article 60 para. (1) p. 18) of the Criminal Procedure Code,243 the 
injured party has the right to be represented in the court by a private lawyer 
or by a lawyer who provides state-guaranteed legal aid if he/she has no means 
to pay for legal services. Article 11 para. (5) of Law No. 45244 sets forth the right 
of a victim of domestic violence to qualified free legal aid under the legisla-
tion on state guaranteed legal aid. Article 19 para. (11) and Article 20 of the 
Law on State-Guaranteed Legal Aid245 establish for the victims of domestic vi-
olence the right to qualified legal aid, which shall be granted regardless of the 
income level. Thus, a victim of domestic violence may request from the terri-
torial office of the National Council for State Guaranteed Legal Aid or directly 
from the court to be provided with qualified state guaranteed legal aid.246 

Legal aid is of utmost significance to victims of domestic and sexual violence, 
as they often do not understand court proceedings and have difficulties when 
making statements. However, the practices revealed in the monitoring of 
court proceedings illustrate that in 95 monitored cases (45 criminal cases on 
domestic and sexual violence, 25 contravention cases on domestic violence 
and 25 cases on the application of a protection order) only a very small num-
ber of victims were represented by a lawyer in court proceedings (Figure 1). 

FIGURE 1. Legal assistance to victims
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242 Report on monitoring of court proceedings in cases of domestic violence, sexual violence and 
trafficking	in	human	beings,	Women’s	Law	Center,	Chisinau,	2018.	

243 Criminal Procedure Code No. 122 of 14.03.2003// M.O. No. 248-251 of 05.11.2013.
244 Law on preventing and combating domestic violence No. 45 of 01.03.2007 // M.O. No. 55-56 of 

18.03.2008. 
245 Law on state guaranteed legal aid No. 198 of 26.07.2007 // M.O. No. 157-160 of 05.10.2007. 
246 Article 26 of the Law No. 198 of 26.07.2007 on State Guaranteed Legal Aid // M.O. No. 157-160 of 

05.10.2007. 
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Most victims availed of a lawyer’s assistance in civil cases on the application 
of protection measures. In criminal and contravention cases the number of 
victims represented by a lawyer was very low (only 7 cases). No victim of do-
mestic violence availed of state-guaranteed legal aid in contravention pro-
ceedings, although, as indicated above, the law gives victims of domestic vio-
lence the opportunity for such aid. 

Accessibility and effectiveness of judicial remedies are crucial. In Airey 
v Ireland,247 the ECtHR noted that judicial remedies allowing a victim of do-
mestic violence to escape violence must not be illusory. They must be effec-
tive and accessible and entail the obligation of the state to provide victims of 
domestic violence with free legal aid considering, in particular, their vulner-
ability and emotional condition leading to their weak capacity to represent 
themselves.

3.2 Victims’ safety in courts 

Before the hearing, the injured parties usually wait in the hall in conditions 
that sometimes do not fully meet the safety requirements. Little space on hall-
ways where participants in the proceedings have to wait, poor illumination, 
places difficult to find are unfavorable conditions for the safety of victims of 
domestic violence. The questioning of crime victims conducted during the 
monitoring of court proceedings revealed that 7 of 12 victims admitted that 
they sometimes had concerns about their personal safety in the court. The 
courts do not have the capacity to separate the victim and the perpetrator in 
the waiting area and to avoid repeated trauma caused to victims before and 
during the hearing. 

Monitoring revealed a number of cases when perpetrators were agitated, 
behaving unpredictably while waiting for the hearing to start. The situation 
worsened in those frequent cases when hearings were delayed. Delays in-
creased tension as the participants waited. 

It is frequently obvious that victims are worried and look for moral support 
from the official examiner and the lawyer. Therefore, it is particularly diffi-
cult for them when neither the official examiners, nor the lawyers appear at 
the court hearings. The interviews with victims of domestic violence confirm 
these observations: ‘…when I went to the first hearing in the court, I knew I 
would see my husband there. The only thought of seeing him, made me feel 
bad. … …women are afraid, they are afraid that they would not be able to 
say in the court what they have to say. It is because he is close to the victim 

247 Airey v Ireland App no 6289/73 (ECHR, 9 October 1979) [24]. 
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and you are indeed blocked with fear. I felt better because he was not next to 
me and still nothing came to my mind, I was so emotional and blocked…’.248 

Of particular concern is the venue of the hearing. Monitoring of court pro-
ceedings revealed that most of the hearings take place in small judges’ offices 
(Figure 2). It is a practice unacceptable from the perspective of the victims’ 
safety. It also negatively affects the solemnity of the hearing and the image of 
the judiciary. 

FIGURE 2. Venue of court hearings 
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A solution to spare the injured party from visual contact and conflicts with 
the perpetrator in the courtroom could be to use more often the examination 
of victims in special conditions at the stage of criminal investigation of do-
mestic violence cases. It is particularly important when it is obvious that any 
contact with the perpetrator causes discomfort and even greater psycholog-
ical suffering to the victim. It is a way to ensure psychological comfort of the 
victim as recommended by international standards. At the same time, neces-
sary evidence will be collected to find the truth on the case and to apply deter-
rent measures to the defendant. 

Throughout the entire investigation and judicial proceedings, the applicant’s 
personal integrity has to be respected. It is recognized that women victims 
of any form of violence often perceive criminal proceedings as an additional 
trauma, especially if the woman is forced into a direct confrontation with the 
perpetrator, against her wish (Y v Slovenia (2015).249 

248	 Victim	of	domestic	violence,	quotation	from	the	Report	on	monitoring	court	proceedings	in	cases	
of	domestic	violence,	sexual	violence	and	trafficking	in	human	beings,	Women’s	Law	Center,	Chisi-
nau, 2018. 

249 Y. v Slovenia, App no 41107/10 (ECHR, 28 May 2015), [106]. 
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3.3 Duration of court proceedings 

During the monitoring of criminal proceedings in domestic violence cases, 
the estimation of the time to hear a criminal case started with assessing the 
observance of the rules for setting the first hearing. The date of case registra-
tion in the court was used as a basis, plus one day for the random assignment 
of the case. Thus, according to the law, the first hearing must be set within no 
more than 21 days of the date of case entry into the court. 

The monitoring of criminal cases of domestic violence and sexual violence re-
vealed that in the majority of the 45 monitored criminal cases, the first hear-
ing was set within 21 days of the case registration date (Figure 3). 

FIGURE 3. Time to set the first hearing in criminal cases
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Duration of court proceedings in criminal cases in several instances exceed-
ed one year (Figure 4). It shall be noted that the figure below does not neces-
sary mean that a decision was issued by the time monitoring ended. 

FIGURE 4. Length of court proceedings in criminal cases
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The law sets 30 days to hear a contravention case. If there are reasonable 
grounds, the judge may issue a reasoned court resolution to extend the term 
of case trial by 15 days. Although the contravention law establishes a maxi-
mum time period of 45 days, the monitoring of court proceedings in domes-
tic violence contravention cases revealed that only two cases were examined 
within 30 days, and only one case within 45 days (Figure 5). The other cases 
were examined beyond the legal framework. 

FIGURE 5. Length of contravention proceedings
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The issue of the length of proceedings in cases on violence against women 
arose in the recent case of Y. v Slovenia250 concerning the criminal proceed-
ings the applicant’s mother had originally brought against a family friend, an 
older man, whom the applicant accused of having repeatedly sexually assault-
ed her at the age of 14. The proceedings had been marked by several longer 
periods of complete inactivity. While it was impossible for the Court to specu-
late whether the fact that it took more than seven years between the applicant 
lodging her complaint and the rendering of the first instance judgment had 
prejudiced the outcome of the proceedings, such a delay could not be recon-
ciled with the requirements of promptness.

3.4 Punishments applied to perpetrators 

Applying punishments proportionate to the act is an important factor for ef-
fective prevention and combating of domestic violence. As discussed in the 
chapters above, the ECtHR, in its jurisprudence on cases against Moldova 
concerning domestic violence, drew attention to the need to ensure there is a 
swift and serious state response to violence against women.251 

250 Y. v Slovenia, App no 41107/10 (ECHR, 28 May 2015), [96, 107]. 
251 Mudric v Moldova App no 74839/10 (ECHR, 16 July 2013); B v Moldova App no 61382/09 (ECHR, 16 

July 2013).
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Due to changes to the legislation in 2016, the number of initiated criminal 
cases decreased twice, while the number of contravention cases considerably 
increased. Although many cases of domestic violence include sufficient ele-
ments supporting the reasonable suspicion of commission of a crime, contra-
vention proceedings are still initiated.252 Prosecutors established that some 
perpetrators were subjected to contravention liability several times. This is 
an unacceptable practice as repeated commission of domestic violence con-
travention acts reveals the systematic nature of the perpetrator’s behavior 
expressed through physical and/or psychological violence that must be exam-
ined in line with the provisions of article 2011 of the Criminal Code. 

As monitoring of court proceedings revealed, significant number of domes-
tic violence and sexual violence criminal cases ended with the defendants’ 
conditional suspension of the execution of punishment in line with article 
90 of the Criminal Code (Figure 6). Under article 89 of the Criminal Code, 
conditional suspension of the punishment is a way to avoid criminal punish-
ment. Thus, with regards to a family perpetrator who commits repeated acts 
of violence and who does not stop this behavior even during the criminal pro-
ceedings, when the court decides to release him from criminal punishment, 
the judge fails to hold the offender accountable and subjects victims to fur-
ther risk.

FIGURE 6. Sentences issued in criminal cases 
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35%

35%

Conditional suspension

Community service

15%Proceedings terminated

A justification for such mild punishments applied to perpetrators could be 
if, for instance, the conditional suspension of the punishment was accom-
panied by restrictive conditions allowed under the criminal law. According 
to Article 90 para. (6) of the Criminal Code, when applying conditional sus-

252	 Letter	from	Prosecutor	General’s	Office	to	General	Police	Inspectorate	No.	25-2d/18-183	of	April	27,	
2018. 
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pended punishment, the court may order the convict to undergo treatment 
of alcohol addiction, drug abuse, drug addiction or venereal disease; may re-
quire the perpetrator to attend a special treatment or counseling program to 
reduce violent behavior, etc. None of these measures were observed to have 
been applied during the monitoring of court proceedings. 

Such impunity of perpetrators of domestic violence runs counter to the prin-
ciples clearly set by the ECtHR caselaw and discussed at large above. Duty to 
investigate domestic violence cases of their own motion as a matter of public 
interest and to punish those responsible for such acts has been emphasized 
repeatedly in the ECtHR caselaw.253 The Court reiterated that the procedural 
positive obligation under the ECHR to conduct an efficient official investiga-
tion includes the duty to bringing the perpetrators of violent acts to justice. 
This serves to ensure that such acts do not remain ignored by the competent 
authorities and to provide effective protection against them. Moreover, the 
Court has emphasized that the specific nature of domestic violence must be 
taken into account in the course of the domestic proceedings. The State’s ob-
ligation to investigate will not be satisfied if the protection afforded by do-
mestic law exists only in theory.254

Moreover, the national legislative framework, especially after adopting the 
amendments to improve the mechanism for preventing and combating do-
mestic violence, places a special emphasis on the need to force the offender 
to participate in probation programs.255

During the monitoring, no case of providing counseling measures to the of-
fender was identified. In one single case,256 when the prosecutor requested 
the punishment of 60 hours of community service with the obligation to par-
ticipate in a probation program for domestic perpetrators and undergo a re-
habilitation course, the court ordered that the perpetrator be arrested with-
out any counseling measures being applied to the offender.

Monitoring of contravention proceedings revealed several cases when the 
lightest possible form of punishment was applied — the minimum hours of 
community service (Figure 7). These sanctions are clearly inadequate, par-
ticularly in cases where the offender exhibited repeated violent behavior. 
During the monitoring, while the courts were examining contravention cases 

253 Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [145, 168]; T.M. and C.M. v the Republic of 
Moldova App no 26608/11 (ECHR, 28 January 2014) [46]; and B. v the Republic of Moldova App no 
61382/09 (ECHR, 16 July 2013) [54].

254 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [92]. 
255 Article 41 of the Contravention Code No. 218 of 24.10.2008 // M.O. No. 3-6 of 16.01.2009.
256 Case of B.N. No. 4-28534.
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or had already pronounced the judgments on the case, perpetrators contin-
ued their violent behavior.257

FIGURE 7. Decisions issued in contravention cases
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The state authorities must react with measures appropriate to each individ-
ual case and the punishment applied must be proportionate to the severity of 
violent acts. The mild measures revealed above do not discourage perpetra-
tors from committing domestic violence, but rather discourage the victims 
from reporting violence and seeking justice and safety from the state.

3.5 Protection orders issued by courts in civil proceedings 

Protection measures are applied by courts upon request in cases of domes-
tic violence in order to ensure protection of the victim by imposing certain 
limitations and obligations on the perpetrator. The Istanbul Convention pro-
vides for the obligation of states to take the necessary legislative or other mea-
sures to ensure that appropriate protection orders are available to victims of 
all forms of violence irrespective of, or in addition to, other legal proceedings. 
By introducing civil protection orders in addition to protection orders issued 
in criminal proceedings, the Republic of Moldova aligned its practices to the 
best international standards. 

In 2019, the Supreme Court of Justice conducted a generalization of judicial 
practice related to the issuance of protection orders in civil proceedings258. 
The key findings of the analysis refer to the following practices that need spe-
cial attention. 

257	 In	Case	R.A.	No.	4-28490	-	the	acts	of	violence	against	the	victim	led	her	to	request	on	14.03.17	a	
protection order. On 04.04.17, when the case was in the court, the protection order was extended. 
However, on 13.09.17 the court applied in the contravention procedure the minimum punishment 
provided by law – 40 hours of community service. 

258 Informative Note on the judicial practice related to the application of protection measures in cases 
of domestic violence (Chapter XXII2 CPC), Bulletin of the Supreme Court of Justice, August-Sep-
tember, 2019. 
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On no legal grounds, courts return the applications for protection orders by 
invoking failure to observe the preliminary extra-judiciary case settlement 
procedure. However, art. 2784 para. (2) of the Civil Procedure Code does not 
provide for the obligation to observe a preliminary procedure prior to apply-
ing for a protection order. 

Although victims of domestic violence withdrew their applications for pro-
tection orders, courts examined the case on the merits and rejected the ap-
plications as not being supported by evidence. When a request to withdraw 
an application for a protection order is filed, it shall be examined before the 
application is considered. In addition, when examining the withdrawal re-
quest, the court shall analyze whether such a withdrawal does not violate the 
victims’ rights and interests of the victims protected by law and whether the 
victim’s will is free and she was not subjected to pressure from the perpetra-
tor. 

The analysis of the judicial practice revealed that in 143 of 252 analyzed cas-
es, applications for protection orders were examined in public hearings. The 
court shall issue a motivated ruling to hear a case in closed hearing. Such rul-
ings were missing in most cases on the application of protection measures. 
The courts raised the issue of examining only two cases in closed hearing and 
issued a ruling to this end. 

According to art. 2786 para. (2) CPC, the court shall request that the coordi-
nator of the territorial office of the National Council for State Guaranteed Le-
gal Aid shall immediately appoint a lawyer to provide the victim with state 
guaranteed free legal aid. In most cases, the courts filed requests for the ap-
pointment of a state guaranteed free legal aid lawyer. However, in 13% of the 
cases, the courts examined the application for protection orders for victims 
of domestic violence not represented by a lawyer. 

In 87% of the 252 cases analyzed by the Supreme Court of Justice, protection 
order applications were accepted or partially accepted. In 12% of the cases, 
the applications were rejected as not being supported by evidence of domes-
tic violence. In most cases, these were applications filed by victims without 
the support from the police. It is not a proper practice to partially accept the 
applications for protection orders as article 2787 para. (1) of the Civil Proce-
dure Code provides for two solutions: admission or rejection of the applica-
tion. In addition, the provisions of article 2785 of the Civil Procedure Code do 
not provide for the obligation for the victim to request specific measures. It is 
the duty of the court to decide on the type of measures appropriate for specific 
domestic violence cases. 
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The courts also cannot reject an application for a protection order for the rea-
son that the measure requested by the victim is not set forth in law, as in line 
with art. 2785 of the Civil Procedure Code, the victim does not have to specify 
any measures in the application.

The aforementioned practices identified by the Supreme Court of Justice rep-
resent additional barriers victims of violence face in their attempt to access 
justice and get effective protection from violence. In its Recommendation 
Rec(2002)5 of 30 April 2002 on the protection of women against violence, 
the Committee of Ministers of the Council of Europe stated, inter alia, that 
member States should introduce, develop and/or improve where necessary 
national policies against violence based on maximum safety and protection 
of victims, support and assistance, adjustment of the criminal and civil law, 
raising of public awareness, training for professionals confronted with vio-
lence against women, and prevention. 

With regard to violence within the family, the Committee of Ministers rec-
ommended that member States should classify all forms of violence within 
the family as criminal offences and envisage the possibility of taking mea-
sures in order, inter alia, to enable the judiciary to adopt interim measures 
aimed at protecting victims, to ban the perpetrator from contacting, commu-
nicating with or approaching the victim, or residing in or entering defined 
areas, to penalize all breaches of the measures imposed on the perpetrator 
and to establish a compulsory protocol for operation by the police and medi-
cal and social services. 

To stress even more the crucial importance of protection orders for the pro-
tection of domestic violence victims, in the recent case Volodina v Russia, the 
ECtHR refers to the report on violence against women, its causes and conse-
quences adopted at the thirty-fifth session of the Human Rights Council on 
6-23 June 2017 of the UN Special Rapporteur on violence against women, who 
identified key elements of a human-rights based approach to protection 
measures:259

“States shall make the necessary amendments to domestic legislation to en-
sure that protection orders are duly enforced by public officials and easily ob-
tainable.

a) States shall ensure that competent authorities are granted the power to is-
sue protection orders for all forms of violence against women. They must be 

259 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [58]. 
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easily available and enforced in order to protect the well-being and safety of 
those under its protection, including children.

b) Protection orders for immediate protection in case of immediate danger 
of violence (emergency orders) should be available also ex parte and remain 
in effect until the longer-term protection orders comes into effect after a 
court-hearing. They should be available on the statement or live evidence 
of the victim, as seeking further evidence may lead to delays which put the 
victim at more risk. They typically should order a perpetrator to vacate the 
residence of the victim for a sufficient period of time and prohibit the perpe-
trator from entering the residence or contacting the victim.

c) The availability of protection orders must be: i) irrespective of, or in ad-
dition to, other legal proceedings such as criminal or divorce proceedings 
against the perpetrator; ii) not be dependent on the initiation of a criminal 
case iii)  allowed to be introduced in subsequent legal proceedings. Many 
forms of violence, particularly domestic violence, being courses of conduct 
which take place over time, strict time-limit restrictions on access to protec-
tion orders should not be imposed. The standard of proof that an applicant 
must discharge in order to be awarded with an order should not be the stan-
dard of criminal proof.

d) In terms of content, protection orders may order the perpetrator to vacate 
the family home, stay a specified distance away from the victim and her chil-
dren (and other people if appropriate) and some specific places and prohibit 
the perpetrator from contacting the victim. Since protection orders should 
be issued without undue financial or administrative burdens placed on the 
victim, protection orders can also order the perpetrator to provide financial 
assistance to the victim.”



Recommendations

Based on the identified hindrances in the efficient response to domes-
tic violence cases, the following recommendations for practices and 
principles in handling domestic violence cases are of use for legal 

practitioners: 

All legal professionals:

 • Adopt a gender-sensitive approach and interpret the law according to 
international human rights instruments260 with particular focus on the 
provisions of the ECHR, CEDAW and Istanbul Convention. 

 • Do not be influenced by attitudes indicating that domestic violence is of 
lesser importance than other crimes, that it is a ‘family or private mat-
ter, or it does not present a risk to the larger society or by stereotyped 
notions of who is a ‘real victim’ or what is the ‘appropriate behavior’ of a 
victim of violence. 

 • Ensure justice response during proceedings focuses on the victim’s needs, 
keeping in mind the victim/survivor’s context, the physical and mental 
trauma she has experienced, and her medical and social needs. 

 • Recognize signs of anxiety and avoid secondary victimization. 
 • Ensure victims are not deferred or delayed, asked to wait to make a re-

port, or be in any other way impeded in their effort to bring their case to 
the attention of justice authorities. 

 • If a victim contradicts her testimony, question her sensitively in order to 
establish the reasons for the change so that they can be addressed. 

 • Work sensitively with the victim and make sure she understands her 
rights during the legal proceedings. 

 • Be aware of social services and support organizations for victims of vio-
lence that are available in order to make the appropriate referrals.

260	 Women’s	access	to	justice:	A	guide	for	legal	practitioners,	Council	of	Europe,	https://rm.coe.int/
factsheet-womens-access-to-justice/16808ff44e. 
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 • Refrain from assessing the credibility of a victim on the basis of how 
emotionally expressive she appears to be, on what she wore or on who 
initiated the violence when testifying. 

 • Consider the following risk factors: 
- the seriousness of the offence;
- whether the victim’s injuries are physical or psychological;
- if the defendant used a weapon;
- if the defendant has made any threats since the attack;
- if the defendant planned the attack;
- the effect (including psychological) on any children living in the 

household;
- the chances of the defendant offending again;
- the continuing threat to the health and safety of the victim or any-

one else who was, or could become, involved;
- the current state of the victim’s relationship with the defen-

dant and the effect on that relationship of continuing with the pros-
ecution against the victim’s wishes;

- the history of the relationship, particularly if there had been any 
other violence in the past; and

- the defendant’s criminal history, particularly any previous vio-
lence261.

Police officers and/or prosecutors: 

 • Ask if the victim has a preference about the sex of the legal professional 
(a female police officer, prosecutor) and if she prefers a family member, 
representative of an NGO or a friend to be present. 

 • Ensure a victim statement is taken promptly, and in a professional, 
non-judgmental, and victim sensitive manner; recorded accurately, 
read back to the victim, and the content is confirmed by the victim. 

 • Take the statement once only to minimize the impact on the victim and 
to prevent secondary victimization. 

 • Inform the victim about her right to free legal aid and make sure a lawyer 
assists the victim at all stages of criminal proceedings.

 • Conduct a detailed and dynamic risk assessment and undertake mea-
sures corresponding to the level of risk identified; share the risk assess-
ment results with other professionals. 

261	 Factors	defined	by	ECtHR	that	can	be	taken	into	account	in	deciding	to	pursue	the	prosecution	in	
domestic violence cases, Opuz v Turkey App no 33401/02 (ECHR, 9 June 2009) [138]. 
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 • Use a common set of criteria to assess risk with other agencies. 
 • Refer the victim to specialized assistance centers. 
 • Base the decision on all the available evidence, the likelihood of convic-

tion and the seriousness of the crime.
 • Ensure that there are no delays in the investigation and evidence collec-

tion stages (especially concerning the collection and testing of forensic 
evidence) that would jeopardize the prosecution. 

 • Avoid direct confrontation of the victim with the perpetrator. 
 • Demonstrate an understanding of the nature of domestic violence, such 

as the cycle of violence, and its impact on victims; explain victims’ seem-
ingly contradictory actions when prosecuting the case and use facts, evi-
dence and statistics to refute myths and not perpetuate stereotypes.

 • Ensure that the requested sentence reflects the serious nature of the 
crime. 

Judges: 

 • Ensure that there are no delays in the examination of the case and the 
judgment. A good practice found in a number of countries is to grant in-
vestigative power to specialized equality and quasi-judicial bodies. 

 • Inform the victim about the right to free legal aid and the manner to file 
a civil action in criminal proceedings. 

 • Be attentive to the possibility that a woman is being pressured to with-
draw a complaint and reach a settlement. 

 • Be aware that the alleged perpetrator may use tactics to intimidate the 
victim or manipulate the legal process (such as glaring, staring, making 
emotional appeals etc.). 

 • Act decisively, by issuing warnings, rearranging the seating of parties to 
a proceeding or removing the perpetrator from the courtroom, if needed. 

 • Create and use separate waiting areas for parties to legal proceedings.
 • Ask the victim’s opinion about the need to examine the case in a closed 

hearing. 
 • Allow applicants for protection orders in domestic violence cases to 

make statements without having the alleged perpetrator present in the 
courtroom and exclude re-victimization of the victim resulting from the 
visual contact with the perpetrator. 
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 • Undertake approaches and ways to reduce the victim’s stress:
- allow for short recess when she is too distressed to proceed
- identify options to avoid or minimize direct examination of the vic-

tim by the defendant
- have the examination conducted through an intermediary
- use video-recorded interview as evidence.

 • Use risk assessments to determine the content of the protection order or 
a sentence. 

 • Object to or disallow any unfair, unnecessarily repetitive, aggressive and 
discriminatory questioning of the victim.

 • Order perpetrators to attend special programs as a condition of their 
sentence; such measure should not be mandated as an alternative to sen-
tencing or other legal sanctions. 

 • Ensure that the applied sentence is proportionate to the serious nature 
of the crime.

 • Objectively assess the sufferings of the victim when deciding on the 
amount of the moral damage. 

 • Focus the sentence on the protection of the victim, prevention of the 
reoccurrence of the violence, and holding the perpetrator accountable; 
primary aim of the sentence should not be rehabilitation of the perpe-
trator. 

 • Decisions about suspending a sentence, the conditions of imprison-
ment, and conditional release should not be made without considering 
the results of an assessment of the risk of future violence to the victim 
or to others conducted by the police at an early stage of the proceedings. 

 • If the perpetrator is not convicted to imprisonment, dismiss the parties 
with a time lag, allowing the victim to leave the court first and offering a 
security escort out of the building, if needed. 

 • Remove any identifying information such as names and addresses from 
the court’s public record or use a pseudonym for the victim.



Concluding remarks

At the end of the journey through the ECtHR caselaw and analysis of 
some current national judicial practices, a sad reality emerges result-
ing from the failure of States to fully discharge their positive obliga-

tions. We see women and children paying a high price and some - the highest 
price of all, because their “private” plea was not heard when the tragedy was 
still preventable. Also, it becomes crystal clear that the ECtHR takes the due 
diligence standard set in the international law for the protection of domestic 
violence victims seriously. The concept of positive obligations was used by the 
Court during the last decade to consistently send this message to the States. 
Most cases resulted in unanimous majority decisions of violations of article 
2, 3, 8, 13 or 14 of the Convention. 

The following trends were noticed after the analysis of the ECtHR caselaw on 
domestic violence:

- The ECtHR uses vulnerability of victims as a powerful tool to shrink 
the margin of appreciation of States, even in terms of priority of re-
sources. Thus, especially within the scope of absolute rights, it results 
in more rigorous, and more onerous positive obligations regarding 
victims of domestic violence. Moreover, the discourse on “particular 
vulnerability” (and sometimes multi-layered vulnerability) is used by 
the Court as an important undertone in this cluster of case law.

- The principle of efficiency, due to a high standard of due diligence 
applied in these cases by the ECtHR, serves as a paramount factor in 
the scrutiny of the level of discharging of positive obligations/duties 
by authorities. The efficiency standard in these cases is backed up by 
a series of measurable indicators. As such crucial indicators of effi-
ciency in domestic violence cases serve: the speed of protection ren-
dered and the appropriate assessment of the foreseeable risk to the 
victim’s security, including through careful decisions after making 
a risk assessment. Authorities are expected to also take into account 
the factor of escalation of violence.
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- The main substantive positive obligations under article 2 and 3 are 
expressed through duties to set a proper criminal law framework, 
enforced through efficient operational measures.

- The specific cross-cutting duty in domestic violence is the duty of 
speedy enforcement of protection orders. The Court perceives pro-
tection orders as a crucial positive obligation of States for deterring 
further harm to victims. Delays or lack of enforcement of protection 
orders may result in the violation of article 3 of the Convention. Also, 
it results in a connected duty to impose criminal liability on perpe-
trators who knowingly violate protection orders. Thus, the Court im-
poses on States the obligations to prevent and prosecute violation of 
this important protection measure. Neither partial compliance, nor 
ex post discharge of positive obligations are considered as attaining 
the standard of due diligence in this area.

- This handbook has revealed that the discourse on dignity was virtually 
missing in domestic violence cases. However, in Volodina v Russia, the 
Court included clearly the discourse on dignity of the victims as po-
tent to trigger the threshold of severity required under article 3, “even 
in the absence of actual bodily harm or intense physical or mental 
suffering.”262 Hence, it may be considered to be a landmark case.

Additional positive obligations of states, reflecting the minimum standards 
already set by the Istanbul Convention in terms of holistic intervention (pre-
vention, protection, prosecution, restitution) must still emerge under the 
ECtHR case law, besides the self-evident need of protection through protec-
tion orders: i.e. holistic intervention by all authorities (police, healthcare, 
social workers etc.), forced referral of perpetrators to behavioral programs, 
enforcement of training programs for authorities to better understand the 
dynamics of the domestic violence’ phenomenon, standard risk assessments, 
24/24 telephone helplines and a sufficient number of shelters.

All these are crucial for eliminating the root-causes of the phenomenon, 
namely the attitude of authorities, stemming from a culture of tolerance to-
wards domestic violence. Because the ultimate discourse on dignity calls for 
the highest attainable standard of due diligence in this area: Zero tolerance 
for domestic violence.

262 Volodina v Russia App no 41261/17 (ECHR, 9 July 2019) [73].
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